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RELEVM7T DOCKET ENTREES 


DATE 

1973 


Decenber 21 

(1) 

Filed Ccnplaint 

Issued sumons-original-22 aopies 
and delivered to Marshal for service 

December 28 

(2) 

Filed Surrons 

Served 12/27/73 on all oarties 

1974 

January 14 

(3) 

Filed Notice of Mot ion retumable 
January 21, 1974 at Albany, Motion 
for Tarporary Restraining Order and 
Preliminary Injunction and Affidavit 
of Miiling 

January 15 

(4) 

Filed Answer of Clifford W. Baker 
et al as individuals 

January 15 

(5) 

Filed Answer of Clifford W. Baker 
et al as Supervising Principal and 
officers 

January 15 

(6) 

Filed Notice of Cross-Motion to dis¬ 
miss and answering affidavits-motion 
retumable January 21, 1974 at 
Albany-Defendants Baker, Melie, Aoee, 
Bums, Ncwak, Plehn, Richards, Ftorr^o 
and Howard Walker 

January 15 

(7) 

Filed Notice of Cross-Motion to dis¬ 
miss and answering affidavits- 
retumable January 21, 1974 at Albany' 
Defendant Board of Educaticn, et al 

January 16 

(8) 

Filed Answering Affidavit on Motion. 

January 16 

(9) 

Filed Affidavit of service of answer 
and notice of cross-motion and 


« 

supporting 

January 21 

(10) 

Filed Plaintiff's Manorandim of Law 
in support of motion for Tenporary 

Res train ing Order 


January 21 

January 21 

(11) 

Filed Notioe of Motion to dismiss by 
defendant Johnson. 

Motion for Tarporarv Res train im 

Order eind Preliminary Inj unction. 
Cross-motion to dismiss ocmplaint. 
Decision reserved. Ten days to file 
briefs and reply to TRD. 

January 31 

(12) 

Filed defendants' Monorandun in 
Opposition 

January 31 

(13) 

Filed Suppleren tal Affidavit of John 
Acee, et al 

January 31 

(14) 

Filed Supplerental Affidavit of 
Clifford W. Baker 

February 1 

(15) 

Filed Plaintiff's Reply Brief 

February 1 

(16) 

Filed Supplenental Affidavit of 

Francis C. Plano 

February 13 

(17) 

Filed Request to Produoe to F. Wright 
Johnson and Affidavit of Service 

February 13 

(18) 

Filed Request to Produce to Clifford 

W. Baker, et al and Affidavit of 
Service 

February 13 

(19) 

Filed Request to Produce to Clifford 

W. Baker, et al and Affidavit of 
Service 

February 15 

(20) 

Filed f lemorandun-Decision and Order 
granting defendants motion to dismiss, 
and denying plaintiff's motion for 
tenporary res training order and pre¬ 
liminary inj unction and dismiss inq 
ocnplaint for lack of jurisdiction 

February 15 

(21) 

Filed Judgment 

February 28 

(22) 

Filed Motion to Reoonsider, retumable 
March 18, 1974 at Albany 

February 28 

(23) 

Filed Plaintiff's Menorandum of Law 


in support of motion for reoonsideration. 


March 8 


(24) Filed Answering Affidavit in opposition 
to motion to reoonsider 




March 12 


March 13 

March 18 


March 18 
March 18 
March 18 

March 19 

March 22 

April 24 


(25) Filed Answering Affidavit in opposition 
to affidavit filed 3/8/74 and manorandun. 

(26) Filed oopy of transcript of proceedings 
held Jan. 21, 1974 before Judge Folev. 

(27) Filed Order (3/18/74) denying motion for 
reoonsideration and amendment of Decision. 
Order and Judgment. (Hen. Jaires T. 

Foley, USDJ) 

(28) Filed Notioe of Appeal 

(29) Filed Bond on Oosts of Appeal 

Motion for reoonsideration and amendment 
of decision, Order and Judgment, Motion 
denied. 

(30) Filed clipping frem Times-Union, Albany, 
NY, March 18, 1974, Page 3R re Sex 
Education 

(31) Filed Affidavit of Service of Order 
denying motion for reoonsideration, etc. 

Sent oertified copy of Record on Appeal 
to CCA, 2nd Circuit 

(32) Filed receipt of CCA for papers forwarded 

(33) Reoeived and forwarded transcript o* 
argument on motion for reoonsideration 
to CCA, 2nd Circuit. 


April 29 




UNITED STATES DISTRICT COUFT 
FOR TOE 

NORTHERN DISTRICT CF NEW YORK 


<ö 


Civil Action No. 73-CV562 


FRANCIS C. PLANO, ) 

) 

Flaintiff, ) 

) 

-against- ) 

) 

CLIFFORD W. BAKER, Individually and as Supervising ) 

Principal of Westmoreland Central School District, ) 

F. WRIQfT JOHNSON, Individually and as District ) 
Superintendent of Schools of Cneida 1-Madiscn- ) 

Herkimer Counties, FRANK R. MET JE, Individually ) 

and as Clerk of the Board of Educatian of West- ) SUIWCNS 

moreland Central School District, JOHN ACEE, ) 

CYNTHIA BARNS, JOHN A. NCWAK, JAMES G. PLEHN, ) 

BARBARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, ) 

cis Individuals eind as Manbers of the Board of ) 

Educatian of the Westmoreland Central School ) 

District, Westmoreland, New York, and the BOARD ) 

CF EDUCATION CF THE WESTMORELAND CENTRAL SCHOOL ) 

DISTRICT, Westmoreland, New York, ) 

Defendants. ) 


To the above named Def endants: 

You are hereby surmoned and required bo serve upan BERNARD F. ASHE, ESQ., 
plaintiff's attomey, whose address is 80 Wolf Road, Albany, tlew York, an ansv«er 
to the cai^Laint which is herewith served upen you, within 20 days af ter 
service of this surmons upon you, exclusive of the day of service. If you 
fail to do so, judgment by default will be taken against you for the relief 
dananded in the ccrplaint. 


Clerk of Court. 






s 



Deputy Clerk. 


Date: December 21, 1973 


ÏSeal of Court] 


I'JCTTE:—This sutmons is issued pursuant to Rule 4 of tte Faderal Civil 
Procedure. 
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UNITED STATES DISTRICT GOURT 

TOR THE NORTHERN DISTRICT CF NEW YORK 


francis C. PLANO, 


Plaintiff, 


-against- 

CLin-'ORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District 
F. WRiarr JOHNSON, Individually and as District 
Superintendent of Schools of Chaida 1-Madison- 
Herkimer Counties, FRANK R. MEI,TE, Inüvidually and 
as Clerk of the Board of Education of Westnoreland 
Central Schcol District, JOHN ACEE, CYNTHIA BAFNS, 
JOHN A. NCfoAK, JAMES G. PI£HN, BARBARA RICHAPDS 
MIO^Ï ROMEO, HCWARD UAIKER, as Individuals and'as 
Mombers of the Board of Education of the Westrrore- 
land Central School District, Westmoreland, New 
York, and the BOARD CF EDUCATION OF THE WESTIORE- 
ijAND CENTRAL SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 


CCMPIAINT 

73-CV-562 


New canes the plaintiff, Francis C. Plano, by and through his attomey, 
öemard F. Ashe, Esq. (James R. Sandner and Ivor R. Moskowitz, Esqs. of 
Counael), and alleges for his ccmplaint in this action as follows: 


1. That this action arises under the First and Fourteenth Amendrents 
to the United States Constitution, and this oourt has jurisdicties over it 
pursuant to 28 U.S.C. §1331, 28 U.S.C. §1343(3), arrf 42 U.S.C. §1983. 


2. That the defendants John Acee, Cynthia Barnes, John A. Nowak, 

James G. Plehn, Barhara Richards, Mickey Roneo and Howard Walker, constitute 
the Board of Education of the Westmoneland Central School District, Wost- 
noreland, New York, having been duly elected nenbers thereof. 


3. That the defendants Acee, Barnes, Nowak, Plehn, Richards, Rcmeo 
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and walker, as a board of education are enpowcred fcy S3013 of the Mucaticn 

° f 016 State 01 New York <*> 9 T«nt prohrtianary status to newly hired 
tdachors upon the reoomendation of the district a^erintendent of schools; 
and are «powered under S3013 of the Education Law to teminate, upco the 
rocoanendaticn of the district s^erintendrat of schools, the «ployment of 
any probationary teacher withiri their employ. 

4. That defendant Baker, as Supervising Principal is an enployee and 
the chief school adninistrator of the Westmoreiana Central School District; 
and defendant Melie is the Clerk of tl* Board of Education of the Wesütoreland 
Central School District and an employee of the Board of Education. 

5. That defendant Johnson, as District Superintendent of Cheida 1- 
Madison-Herkimer Counties, is an employee of the Comdssioner of Education 
of the State of New York and the district superintendent of respcnden- 
Board-s School District for purposes of the Education law of the State of 
New York. said defendant for the purposes of this action is an agent of the 
'Joard of Education of the Westmcoreland Central School District. 

6. That all of the individually named defendants acted in both their 

individual and official capacities with respect to the matters oonplained 
«sic) of herein. 

7. 'Ihat the Westmoreland Central School District is a Central School 
District within the meaning of Article 37 of the Education law of the State 

of New York, and, as a supervisory school district, does rot have its own 
super in tenden t. 

8. 'mat plaintiff is an adult residing at 11 Michigan Avenuo, Ilion, 




New York. 


9. That plaintiff is a provisicnally certified sucondary English 

teacher. A ccpy of plaintiff Plano's proyisicnal certificate, mrked Exhibit 
A , is attached hereto and made part hereof. 

10. That by action and majority vote of the Board of Bducatior at a 

meeting heid on June 27, 1972, plaintiff Francis C. Plano was appointed to a 

probationary period of five years effective July 1, 1972. A copy of such 

probationary appointment, marked Exhibit "B", is attached hereto and made 
part hereof. 

11. That plaintiff taught in the deferriant school district as a proba¬ 
tionary seoordary English teacher frcm September 1972 to December 7, 1973 . 

12. That on or abcut September 21, 1973, plaintiff attended an inser- 
vice vorkshcp on counselling techmques ccnducted by Joseph Riley, frcm the 
Oieida 1-Madison-Herkimer Counties Board of Cooperative Education Services 
(BOCES) wherein two of the subjects discussed were venereal disease among 
teenagers and teenage pregnancy. Defendant Baker was in attendance at the 
same section of the workshop eis plaintiff. 

Ij. That on September 24, 1973, plaintiff sutmitted to his building 
Principal, a Mr. Stanley, a lesson plan including a hcmework assigixnent of 
a ccmposition on the subject of pre-marital sex to be assigned on Septanber 
25, 1773. A copy of this lesson plan, marked Exhibit "C", is attachad 
hereto and made part hereof. 

14. That on or about Wednesday, Septanber 26, 1973, the Building 
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Principal, Mr. Stanley, and plaintiff had a conuersaticn regarding his assign- M 
tent of a hane canpoaiticn on preosarital sex which had been given as planned; 
and that the substance of the conversaties was that the assigment repte- 
sented poor judgment on the plaintiff's part. 

15. That on or about Septanber 26, 1973, plaintiff was called before 
defendant Supervising Principal, Baker, who told plaintiff: 

"Iv^nt yo U to kncw you’re through here; I'm asking the 
Bcard to fire you Tuesday." [Octcber 2, 1973] ^ 

16. That during the fourth period of the achool day of September 26, 

1973, plaintiff talked with defendant Baker, and in reaponae to plaintiff's 
aaking if his assignment of a oonpositicn on pre-marital sex could have been 
grounda for dianissal, the Supervising Principal replied that it «ra. 

17. Ihat by a request dated September 27, 1973, the Board of Educatim, 
through ita Clerk, requeated that the Diatrict Superintaixient of 
tominate plaintiffs probationary period as of Novarber 1, 1973. This 
requeat was co-uigned by defendant clifford Baker, Supervisie Principal. 

A copy of this request, marked Exhibit "D\ is attached hereto and made part 
hereof. Said requeat consUtutea a prejul^ent respecting plaintiff's dis- 
cliarge on the part of the Board and a bias prohibiting plaintiff fron ever 
being aocorded his right to due prooess in a hearing before the Board. 

18. That on October 2, 1973, the defendant F. Wright Jcnnson, the Dia¬ 
trict Superintendent, Konenended that plaintiff's prubaticnary period be 
terminated acoording to SS3013 , 3031, and 3019-a of the Education taw of the 
State of New York. A oopy of this recxrmendation, marked Exhibit "E”, is 


6a 



attached liereto and made part hereof. 


1*. That by notioe dated October 3, 1973, plaintiff «as notified by 
defendant Frank R. Melie, clerk of the Board of Education, that the Board 
h,id rooeived a reocnmendation fran defendant District Superintendent of 
Schools that plaintiff's probationary period be teminated. A copy of this 

notice dated October 3, 1973, mrked Exhibit "F”, is attached hereto and 
made part lereof. 

20 • That pursuant to 016 notice marked Exhibit "F", plaintiff Francis 
C. Plano sent defendant Melie a letter dated October 9, 1973, fomally 
requesting the reasons for such District Superintendent's recormendation of 

tenuination. A copy of this letter, marked Exhibit "G", is attached hereto 
and made part hereof. 

21. That by letter dated October 16, 1973, addressed to plaintiff 
Francis C. Plano, defondants Baker and Johnson noted three reasons for the 
tenuination reocrmendation of defendant District Superintendent of Schools, 
F. Wright Johnson. A copy of this letter dated October 16, 1973, marked 
Exhibit "U", is attachod hereto and made part hereof. 

22. 'Hut by letter dated October 24, 1973, fran plaintiff Plano to 
defendant Frank Melie, Clerk of defendant Board of Bducation, plaintiff 
notified Melie and the Board of Education that: 

Due to the vagueness and the seriousness of the 
charges given, it seans clear that ttey have a 
hearing not only on my position at Westmoreland, 
but on my future enployment as well." 

In addition the letter requestoi, that the plaintiff Plano be granted an 




opportunity to address the defendant Board tc clarify the many misunderstandings 
surrounding the reoannendation of the District Superintendent to terminate 
plaintiff's employment. A copy of this letter, marked Exhibit "I", is 
attaclied hereto and made part hereof. The Board did nat permit plaintiff to 
address it or otherwise pravide plaintiff with any manner or kind of hearing 
prior to or subsequent to hit dianissal. 

23. That no other or further effort was made by defendant Board of Educa- 
tion or lts individual members to pravide plaintiff Plano with any additional 
hearing to clarify, cTip.lify, or explain the reasons for its temünation of 
his employment. 

24. That plaintiff attsnpted to address the Board of Education of the 
Westmoreland Central School District by an open letter dated November 1, 1973. 

A copy of this open letter without its attached exhibits, aiked Exhibit "J", 
is attached hereto and made part hereof. 

25. That this letter attempted rjo deal with what plaintiff considered 
to ba the gravamen of the reasons given by defendant District Superintendent 
through defendant Supervising Principal for the District Superintendent's 
reccrmendation for temination. 

26. That at a meeting of the defendant Board of Education of the West- 
n ure land Central School District, held on the 2nd day of November, 1973, 
plaintiff's probationary period was terminated effective December 7, 1973. 

A copy of this notice of temination of probationary period, marked Exhibit 
"K", is annexed hereto and nade part hereof. 

27. That upon infomation and belief prior to the Board neeting of 







Hovonbc.- 2, 1973, to consider the District Supertetenlent's recoimeniation 
of dianissal, the Board, on October 30, 1973 met te executive 

discuss the matter, (See Board release of Bergteer 11, 1973, which is attached 

hereto as Exhihit M .) and at such time oonsidered platetiff's iioral char- 

acter and a nmor that platetiff had taken out and/or date! a nteth grade 
girl. 


28. At no time did defendant Board of Education acoede to requests fron 
Platetiff Plano that he be heard before it co the charges „mde by the District 
Superintendent of defendant Board of Education. 

29. That by an open letter dated November 2, 1973, defendant Board mat¬ 
ter lloKml Walker, expressed the view that the defendant Board's acticns had 
jeopardized platetiff's cateer and had denied platetiff treedon of speech. 

A copy of this letter dated November 2, 1973, and marked Exhibit "L", is 
attached hereto and rade part hereof. 

30. That the defendants and/or their agents, acting tejividually and te 
consort have termteated platetiff's enployment, adversely affectteg his 

rights to liberty and property, witlout acoordteg him a prior hearing as 
requirod by due prooess of law. 

31. That on or abcut December 11, 1973, defeniant Board of Educatten 

issued a public stattment regarding Francis C. Plano and its acttens tcward 

him. A copy Of this statement, marked Exhibit "M", is attached hereto and 
inaxle part hereof. 

32. That by public statement made on or about December 11, 1973, defen- 
dent Board of Education acting in consort and individually, stated that it 






had considered a "formal ccnplaint" and ", 
piaintiff Francis C. Plano in detemining 


several other incidents" conceming 
to terminate him. 

33. Itatrtnot* «as piaintiff given an opportunity to either heat or 
reply to any conplaint or incident regarding his enployirent. 

34. That the charges and nrors believed to have been considered by 

defendants as a basis for terminating piaintiff have mate-ially harmed 

Piaintiff in his profession and reprtaticn, piaintiff's professicn and 

reputation being liberty rights, and their denial subject to due prooess of 
law. 

35. That piaintiff, by reason of S3013 of the Educaticn law, the pM^.- 
aid practicos of the Board of Educaticn of the Nesönoreland Central School 
District and the State of New York, had a property interest in and a logiti- 

nete clata to ocntinued «plo^t as a teacher sinoe te had been appointed 
for a five year term. 

36. That the actions of defendants v«re taken in violation of this 
prtperty right, oonstituting a denial of due prooess of law. 

37. That by requesting of defendant Johnson a reconnendation for plain- 
tilf's discharge, the defendant Board manbers reflected an unconstituticnal 
prior bias ayainst piaintiff destroying the Board iapartiality and making a 
later oonsideration on Novanber 2, 1973 hcpelessly prejudiced. 

38. That by failing to give reasons for their actions, defendant Board 

has precluded judicial review of an adtinistrative action, thus violating 
due prooess of law. 
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39. «at defendant Board o£ MucaUon aM/or its agents, acting i.aüvid- 

Ually ^ “ CC " Sort tave P^aintiff the henefits guaranteed by the 

First and Fourteenth *nendnents to the United States ConstituUo,, namely 

freedon of speech, and protecUcn of liherty and property rights. 


That 1* reason of the "1972-74 Agreenent hetween Supervising Princi- 
Pai and Wosbnoreiand Central Sdeol Teacters AssocUUon," plaintiff « a 
oontractual interest in the naintenance of his acadonic freedon to teach. A 
cepy of this oontractual right, ontcdioi in Artiole 30 thereof. marked 
bxhrbit "N", is attached hereto and made part hereof. 


41. mat defendantfs] by their actions, both individual and in consort, 
violated and abridged this oontractual right, thereby depriving plainUff of 
d property right without due prooess of law. 


44. That for exercising his treedon of speech, plainUff Plano was deued 
continued anployment in defendant Board's School District. 

43. That the acUons of defendants and/or their agents vdU have a 
Chillb*, effect on the freedon of speech and acadonic freedon of all ether 
monbers Iteachers] within the school disurict. 


44. That by reason of the aforesaid illegal actions of defendants, 

ijntj ff Plano has been deprived of hin occupation, livelihood, and liberty 
witiTout due process of law. 


45. That by reason of this deprivaUcn, plainUff has and will sustain 

significant „cnetaiy loss and loss of professional standing ard reputaUcn 
in the camrunity. 
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WIEREFORE, plaintiff, Francis C. Plano, respectfully prays that this 
(UjurL : 

1. Assume jurisdicticn in this matter; 

2. Order defendants to reinstate plaintiff during the pendency of this 
act ion, and res train defendants, their agents, arployees, attomeys 
and others acting in oonsort tlierewith fran interferring ar in any 
way depriving plaintiff of his rignts under due prooess of law and 
the First Amencknent to the United States Constitution; 

3. Issue a preliminary injunction pending a hearing and determination 
of plaintiff's prayers for permanent relief, to restrain the defen¬ 
dants, their agents, servants, employees, attomeys and all others 
acting in oonsort therwith (sic) fran in any way unlawfully inter¬ 
ferring with the employment rights of plaintiff; 

. 4. Order defendants to reimburse plaintiff Plano for any and all loss 
of eamings, bonefits or of dier tangibles or intangibles appurtenant 
to employment as a secondary English teacher in defendant's school 
district, suffered as a result of the actions taken by the defendants; 

5. Enter an order awarding to plaintiff such damages as may be estab- 
lished upon a hearing nerein; 

6. Allow plaintiff his oosts and attomeys fees herein and grant any 
and ai 1 additional relief which this oourt may deern just and proper. 

Plaintiff respectfully prays that the above relief be granted. 


12a 




DATED: Docanber 19, 1973. 
Albany, New York 


JAMES R. SANDNER 
IVOR R. MOSKOWITZ 
Of Counsel 


/s/ 

BEFNARD F. ASHE 
Attomey for Plaintiff 
Office and P.0. Address 
80 Wolf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 


Jfc- 
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TOic BniticrsitjJ of t 

‘ü'lie £tate ïducation Bti 

| P R 0 V 1 S 

1 0 N A L 

1 u 

g ^ This certificate, valid for service in the publ 

d satisfied the minimum requirements prescrib» 

E ö 

Q j Name: 

F KANCIS CA KL l'L 

8 pq Certification Area: 

U) 

i.NU.ISH 7-1 2 

9 jj^ Period of va id*ty: 

5 years, elTective 

2 a, 

jg yj Certificate Number: 

111426233 

k O 
<2 

_ ^ ' • '> v 
g S 4-'".' 

S fj#t$ 

3 . ; . 



he £tate of BcttJ lork 

lartment 

CERTIFICATE 

ic schools, is granted to the person named below who hos 
d by the State Education Department. 


S. pti ::,h< r 1 , 1 l J7 1 


In witness whereof, the Education 
Department under its seal at Albany, 
New York. grants this certificate. 


J 'd 
* . - 

t'i l /•» *i 


C . 1'itt.is: i. nt'r/'l'jtiuucuHuH 


(OVER) 


EXHIBIT "A 



KX H1 H IT a, JWtiCJlCAJ iU UAXU'Itlxiia 

RECORD OF PROBATIONARY APPOUTMENT 

First Supervisory District of Oneida County 

RECORD OF PROBATIONARY APPOINTMENT 


schooi W»«toK>r«land Central Schofcl umm *. \ T «wn „...Wf fparilRwd 

Name and address of teacher Mf* Frsnpll C« Planp “11 MIClUQIH AVtt « IUfOR* N* Yt 133S7 


Social Security No 


111-42-6233 


Teacher* retirement aystem No. 


Dvgrns carm-d 


B.A. 


Tenure area SaCOndary (DlflUeh) 


N Y S Teacher's certificate No 


lasued by Naw Naw York Stat* Taachar 


Date issucd Kind of Certificate (submit copy) 

Vulid to teach Date for renewal 


if Irachi r does nul liold a va lid certificate,» complcted application for such a certificate must be submitted U> the district superintendent 
of schools with this form 

An uncertified teacher who lias filed an application, please submit evaluation and transcript of 6 houis. 


Statement by District Principal 

In acrordance willi Sci tion ,'tOKi of the Education Law, I submit liercwT.h the name of the teacher as wrttten aboie to the district 
superintendent of schools for reeonunendation for a prohationary appointment to the tenure are.i mdicated I certify that to the best of my 
kuowledge and belief the aiave named t« aeher now holds or is fully quahfied l/tyold a tgx£hi£&c/^K:ate valid to teach in the school 
district and in the tenure area mdicated 


Date 


6/22/72 



Signed 


DAVID CATTANACH 


I )ati 


Recommendation by District Superintendent of Schools 

I recommcnd tiie almee named teacher for a probationary .ipphintment to thejpnure ^rea and in the gfchoo^ 

Jum 22* 1972 _ /Ll 


Signed 


7 ^ 



Principal 

net mdicated above 
upennlendent 


Record of Action by Board of Education 

lly a majunly vote of the Imard of education at a meeting held on (date) 6 / 27/72 

!• .it he r vh.is afifMimtril in fh«* tenure arra inrtu-atrri for a prohationary prriod of 

IhtuhI is 7/1/72 The teai her has been granted 

930 Stap 1 


the above named 
year* The startmg date for such probationary 
years prior service credit for probationary penod 


I be teacher was |>laced on step of the salary Schedule adopted by tlug'board of education on (date) 5/10/71 

wluch said step requiri * a salary of S 7977 pet year ^j p 

Date 6/28/72 Signed Frank R. Malla m&méBbt r Clark 

Acceptant e by Teacher 

I hereby certify Ihnt to the best of my knowledge and belief | axn fully qualiüad for a Uccnae under the Law* of the State of New York 
and the rule» and cgulatmos of the State Education Department to teach in the tenure area mdicated above in the said school district and 
_* • ,m competent to terfonn the service* required under this appointment I hereby accept the probationary appomtment mdicated sbovt 
RAf the salary step and tor the salary tncUcatad. 

f>au JJï, /Qïl signed ifanCéd C, Tmc*r 

tuur copies are in Is- submitted to tbc superintendent by the pnncipal The superintendent will sign and return lh»ee co piet Af ter 
action by tbr board aort nrreptanc* by the teacher the white copy goes to the teacher, yellow copy for er hooi file*, pink copy to superintendent 
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EXHIBIT D, ANNEXED TO OCMPIADTC - 
REQUEST TO DISTRICT SUPERINTQClENr TO 
TEFMINATE PRQBATIONARY PERIOD 


t.ïT”: f.7 

«•ï 1 X V • V* • / * M I 1 " * 

C3/.TICNA51Y wli 


- ^ r' r r a • <- 

X. W- » • W1 '' 

BH THrvMIlTATHD 


****- •••* c»* ‘».c — w»-r - c* c Xwuk.cn ci 


■- . ffl Westuiorcland 


i rchscl adrrjir:stra‘or that the prchatior.’ry 

_FrfincisC^ Piano_ 

(nasr.e c• teacher} 


:. as» c:_ Ncverr.bcr 1, 1972 

(date) 
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EXHIBIT r, ANNEXED TO CCMPIAENT - 
RBCX>MENDATION TO THE BOARD OF EEUCATION 
THAT PROBATIONARY PERIOD BE TEFMINATED 


DEPARTMENT OF EGUCATION 

nmmr lUPimionT oiitwct 
ar OHCIOA, MADKON AM O MRRKIMRR COUUTIII 
BOX IM, YORKVILLE. NCW VORK 


RECOMMENDATION TO THE BOARD OF EDUCATION THAT 
PROBATIONARY PERIOD BE TERMINATED 


Date October 2, 1973 


Board of Education 

WMUnoraUnd Central School 

School 

Weatmoreland, New York 

Adilm 


I hcreby recoininend that the probationary period of 


rraacie C. Plano .be terminated 

accordiag to Sectioas 3013, 3031, and 3019A of the Education Law. 


.m ncranmurwr^y r- 




The ’eacher must l>c given written notice at least 30 


days prior to the effect ive date of such icnnination of services (Education 


l .aw. Section 301‘J a). 



Prrpir* ihrpr rupia ul ihj> fomi torawd ihe «rhilr copy to ihr ckrk of the Board oI témattm 
and thr piot copy 10 the tapitaa( Principal 
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EXHIBIT F, ANNEXEE TO GQMPIAINT - 
NOTICE TO TEACHER THAT PROBATIONARY 
PERIOD BE TEFMINATED 

Westmoreland Central School 
Name of Schooi 


NOTICE TO TEACHER 

OF RECEIPT OF F SCOMMENDATION IHAT PROBATIONARY PERIOD BE TERMINATED 


DAT E October 3, 1973 

Mr. Francis Plano _ 

Name of Teacher 

11 Michigan Ave. 

Street 

Ilion, New Y ork 

City and State 


We have receivetl a recommendation from the District Superintendent of 
Schools that your probationary period be terminat d according to Sections 3013. 

3031, and 3019A of the Educattca Lav. 

Westmoreland Central School 

—Board of Education s hall considcr auch recommendation 

ÓmSs”n' , °“o P?M .^ —^ ember 2 < 1973 - Adminlstrative 

Under the new "Fair Dismissal" Law of 1972 a new procedure has been 
established. It is as follows: 

Yeachers employed on probation by any school district or by any board of 
cooperative educational services, as to vhom a recommendation is to be made that 
appointment on tenure not be granted or that their services be discontinued shall, 
at least thirty days prior to the board meeting at vhich such recommendation is to 
be considered, be notified of such intended recommendation and the date of the 
lmard meeting at which it is to be considered. Such teacher may, not later than 
twenty-one days prior to cuch meeting, request in writing that he be furnished 
wlth a written statement giving the rcasons for such recommendation and within 
scven days thereafter such written statement shall be furnished. Such teacher may 
file a written response to such statement with the district clerk not later than 
scven days prior to the date of the board meeting. 

_Frank R. Molio___ 

Clerk of the Board of Educatlon 



1’rcpare thrcc copies of thls form. Forward the blue copy to 
the teacher, the yellou copy to the District Superintendent 
of Schools, and retain the white copy. 
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EJOTBIT G, ANNEXED TO CCMPIAINT - 
LETTER, OCTOBER 9, 1973 


11 Michigan Avenue 
llion, New York 13357 
October 9, 1973 


Mr. Frank R. Mei ie 
Clerk of the Hoard of Education 
Westmoreland Central School 
Westmoreland, New York 13490 

Dear Mr. Melie: 

I have received a memo from you, dated October 3, 1973, 
regarding a recommendation to terminate my probationary 
period. Please consider this a formal request seeking the 
reasons for such recommead ac ion. 

Also, please be advi-ed that the sending of this letter to 
you in no way is a waiver of my rights to contest either the 
nature and/or the timelinoss of the notification I received 
and, likewise, such request is no indication of my willingness 
to waive rights guarantced to me under the contract of the 
Westmoreland Teacliers Association, other sections of the law 
of New York State and the United States Constitution. 


Very truly yours, 

' :Z f7)ünL 

Frank Plano 


EXIIiniT "G" 
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EXHIBIT H, ANNEXED TO CGMPIAD7T - 
LETTER, OCTOBER 16, 1973 


>amdo» i nur at ion 

•*"*¥ Hummhi, PitnuliNii 
, t| M liQtih' Vm ti I’. 

*••*••• Ai m' 

i <t< Hii.i |i ,fi,$ 
ff 

llchn 
'.V il k 0i 


WESTIVwRELAND CENTRAL SCHcrOL DISTRICT 

WESTMORELAND, NEW YORK 13490 

315 / 853-6187 315 / 339-3000 


SUr»HVISIN<. PitlMf |Pa| 

n .fc.M 

l»Ul| l)IN(. PR l NO PA l ", 

R'Cft<»l| *,| ,ul(ty 

Jvinio# SfO.o# H.-jh 
Ofo»Mi A H.II, 

£i *m»n|.tiy 


L-SfNESS MANAGER/CLfeHK 

Frênh n M»i.* 


October 16, 1973 


Mi- l'Miif.i;; |*|.ui,> 

• J Ml« hl</.in Avenue 

fllon, N(.-w Vork 13357 

De.ir Mr. Plano: 

for Wo s t moro hsncT Cent ral °Sc hoo/ 3 S ° f performdnce established 

—o" ™deto * 

'• asraaaar— 

2 ’ lub/er,'? , ShOWn POOr ,Ud9ement 19 your choice of 
sjbjerts for assignments and c ssroof dlscussion. 

’• ”' 0rt= ° n the part °< ‘h® «hooi administrators to 
corroot vour doficienctos through d.scussions wüh 
you have been unsucccssful. ' 


rn/ih 


Approved: 


Slncerely, 

ci.rrroRn baker 

Supervlsir^q Principal,^ 

P- Wrljjlit^'^^nson*^ 

District Su|Xirintendoor of Schools 
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EXHIBIT I, ANNEXED TO OOMPIAIOT - 
LETTER, OCTCBER 24, 1973 


11 riichi-'jnn -i.vor.ue 
IUon, t.'ow Yo'lc 1V)57 
October T4, 197 Z> 


•*!< c» T lbo o!' blucation 

hmorolanl Vntral >;hool 
t more lui» I, Uow York \y l \ r .0 


ij’ IIr*. ITelie: 


Th ia ia to acknowle Pjo your letter latei October 
:fj, 1075 , which :et forth the roaaonu for the rocom- 
i ) at ion Co tcrminate ra y scrvicer. ut the ,/e. itraorel.ini 
On r, trol ichool. 

hao to the vu^uoneaa anl the norioi '.nona of tho 
■:h - .i\;ea j^iven, Lt jooma cloar th.ut thov havo o hearing 
nrï ónly on ray position at Veatraorolunl, but on my 
"i.uur? cmployment as we 11. It ocoms in uil Cairnoan, 
thercforc, that thia matter be curefully conailerel by 
ril purtio.j ini/olvei. I am confiiont that nfter I heve 
i. the opportunity to aUrcóS ray.aclf to the TourT, 
r,: . n,y miounl.er.jtan linga aurrouniing this matter will be 
eluriricl. T ropueut thnt my o.lirean to the 3o.rl o** 
lucutlon be mulo privatoly (in Flxecutivo loasion) 
i ithor thur. in public. 

Tl rank you for your 11 ra o anl c>n >i lerahion. 


iiiv.oroï ,y you ra, 


- y / 7 cvaL 0. 


frank 0 . Plano 


c z ; ''euberu of the 

3 our 1 of i)incation 


I 













EXHIBIT J, ANNEXED 1*0 CCMPIAINT - 
OPEN LETTER TO SCHOOL BOARD, 
NOVEMBER 1, 1973 


OPEN LETTER TO THE 
BOARD OF EDUCATION 


Westmoreland Central School 
November 1, 1973 


Frank C. Plano 
Teacher of Englleh 



EXHIBIT "J" 
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October 31, 1973 


Board of Kducation 
Westmoreland Central School 

Members oi the Board: 

Miile I have answered in the accompanying letter the stated reasons for the 
recommendatiun to terminate my services, 1 would like to confront directly 
several unstated issues which I fear may be influencing the Board unneces- 
sarlly: 

WHAT 1 S BEI NG SAID 

1. SWKARiNG 

[.ast spring I w-'-i told on one occasion that I might have accidentally 
sworn In class. Since that time I have been very careful in my 
umge and have had no reoccuring incidc.its. 

2. NI Ni:'J i - r-?JQ >E_ST U D ENT 

I.. st s'-ir.c; it was falsely rumored to the Board that I had dated 
a nin. ...-„rade Westmoreland girl. This is just n ot true. In fact, 

1 was never even L old who the girl might be.' If any member of 
Ihe Ho :rd allows such rumors to influence hls decision concerning 
my termination, he at the same time cond e mns an innocent gir l. 

I’lease take this opportunity to dispell any such lingerlng doubts. 

3. NKWSi’Al’KK 

J have heard that some Board members still question whether ray 
concern for the school newspaper was selfishly motivated. 

1. !irst, I d id requ. st finances for the paper, but none for 

salary. 

2. Secondly, it is foolish to believe that I would gain anything by 
"rablerousing" students. Such moves could only hurt any adult 
iuvolved. 

I. Thirdly, nothing printed could be released without the principal' 
approval. Clearly there is nothing to gain here save helping stu 
dents to write better, which is my profession. 

4. OL' .■ f'iikllNNKSS AT FA CULl’Y MbETINCS 

;i ivc always thought it was policy to come to faculty meetings 
•’rep.iied to discus» issues on the Principal's agenda. At times 
ti.ive spent nearly two hnurs pri*paring written suggestions on 
j'.enda topics such as "Our Teaching Fhilosophy” and "Goals for 
tliis School", I am sorry to loam that such eagerness to he 
preparcri hav heen interpreted as a regetic quality. 
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11 Michigan Avenue 
llion, New York 13357 
October 31, 1973 


Membe.i of the Board of Education 
Westmoreland Central School 
Westmoreland, New York 13490 

Madame President, Members of the Board: 

No man thinks more highly than I do of this educational irstitution; further- 
more no man is more aware of the awful responsibilities of those who must 
adainister such an institution. The administrator's posltlon is never easy; 
at best it is a thankless job, expecially when the futures of so many 
ïndiviiieals hang in the balance, and perhaps we would do well to remember 
the trenendous pressure of the job itself. 

Yet different men involved in a common goal often see the sami subject in 
different lights; and I therefore hope that it will not be thought disre¬ 
spect ful if I state my present sfntiments freely and without reserve. 

This is no time for ceremony. The question before us tonight may influence 
not only a pesition, but an entire career, and it will most surely effect 
the atmospriere of this institution for some time to come. I pray, then, 
that you will listen to what 1 have to say with an open mind; and that you 
will then judiciously hand down a decision which is fair based upon the 
facts as you see then. 

The reasons for the recomendation to terrainate my services at Westmoreland 
have been stated to me as follows: 


"1. You have been demandlng of and uncooperative with the school 
administration. 

2. You have shown poor judgment in your choice of topics for assign- 
raents and classroom discussions. 

3. F.fforts on the part of the administrators to correct your 
deficienciea through discussions have been unsuccessful." 


UNCOOPERATIVE WITH THE SCHOOL ADMINISTRATION 


Sinco the dny I entered Westmoreland 1 had never thought , nor had I ever 
been^ told before September 25th of this year, that I had been uncooperativ e 
with anyone. R3thjr, I have tried in every way I know how to cooperate 
ful] y with all concerned with this school. 


I thought I 
was cooperative 


when: I spent seven weeks last winter 

taking a $250 non-credlt s peed 
reading course at my expense, so 
that I could better teach a simi- 
lar course at Westmoreland. 
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I thought I 


was cooperative 


when: I Introduced a new remedial 

reading course into the English 
curriculum this fall. 


I thought I 
was cooperative 


when: I accepted the extra position 

as junior high wrestling coach 
last winter, and I later accepted 
an assistant track coach position 
in the spring and when I sub- 
stituted as girls' soccer coach 
this fall when the coach could 
not be present for their last 
game and would have had to cancel 
had she not found someone to take 
her place. 


I thought I 

when: I have worked at b asketball games , 

was cooperative taken tickets at a footba l l g a me , 

and chaperoned dances at West- 
moreland, all with o ut the usual 
financial reinbursement. 


I thought I 
was cooperative 


when: Scheduling problems meant that 

several students couldn't be 
placed in regular classes, I 
accepted a se venth assi g nme nt 
for the semester. Although such 
an arrangement was clearly in 
excess of contract regulation, 

I thought the welfare of these 
students and an atmosphere of 
mutual cooperation were more 
important, thus I taught the course. 


1 thought T 
was cooperative 


when: I gave up ray lunch hour to take 

another extra class last spring. 


These ac?. were not originally conducted to provide later evidence of my 
cooperation; they were me rely actis of one who is wllling to help and eager 
to do hl host in the profession of teaching. And from this vantage point, 
1 Jo not onderstand the accusation that I am unwilling to cooperate with 

tV • - :*. ■>!. 


I")d! ;j' v;nt 

Now, tli .-( ond charge 1 face here is that of poor judgment is assigning 
topics f »r papers and class discussions. 
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ï Sa": tried Z As *« as possible 

needs are met, hlsTapabilitü^TFÏ T^o^TT^ 5 ^ 50 that each P u PÜs' 
wou ld produoe maximum reat .lt- B a re ,n Dn nS ?* and the mot ivation which 

try to know the limitationTInd Individu ïl’diffe^ be / air ' and V et I 
and then vork them to their pn ^nH,i, ' Genees of each of my pupils 

ovatuations and^bservaMmtf ^SS^gSLwntlnuously told, in each of my 

a^piii^ik^-tï^F^rTSSSs Sere ««efuirr 1 »™ n ® 72 ti|factor JL ot_aboïe 

.ind my assignments adequate Tn fint -X P epared, discipline pond 

o»!/ - i^ir WrV s.p?.mb| ; 2 "/ !^ 7 latas ;.<’ b ^rvaH5Thid-S^Ï?; d 
l°n-»c£ at thU tilS^-t!i~; i “ d t ; “r t0ld ° f ">■ la tlsfactory per - 
Incident Ut. In September, een. Je me jj^f^^jOudgment. seve 

«T^ïïarJiïi? zznxrj”* r -- 

«SïSK 1 aaa “- 8 °" e 

ÏÏ.êrvl« 1 d S ev :, ! , l"“:.5 0 br!he t ed t , 0 ? ^ £ ^- e — eedln B Wdy. et en 
to the Westroreland faci ïïty a progr ^' c^e ' B ° CES personnel Presented 
tcjen_a S e preyiangr. and venereaï 1 . t0plcS ^cluding 

has reached epidemie proporties amone vouth a9 , s ^ ated that veneral disease 
a number or.e causa for dropouts among high school eïrï pre « nanc y ls 

the session, was that teachers should nrm,M 1 gl ls ’ The inference of 
topics could be consider-d and view/ i ^ ^ atmos P here ln which such 
•'-portent decielen. ; or tJ.iseWes S ° te Pn-a g .rs could mak. 

colnclded u.th my major 

studente on any subject; but uas to JllÓ! tb."'’,''*’' alte " pt to Influenc. 
tliat 1 nlpht he more aware of the atmnenh m r 0 6tate 'Ulr oun oplnions 

u,al tMa auimEJU » oo»es p t:d re bv of t^ e ?:sr;!^r„. r : th °^ ht 

'lusl'y^confucf'd “S^rïêr’cOTfldid't’ f ° r tl 1 ‘“ < “ r ° ne ° f m>r 6t “dents, 
"•■i-ntnt. Pcrlmps if f „ a “ ~ that hl » «*1 frl.nd uas 

" . . ‘ f “ a " -ch <r,, g .5y couH biel “êldèd” 0 " 1 " 8 


1 ( • 
t I. I • 

< tl.'l 
f > ;if 


■ Tr^u: Znisïïzjz y °y u « : '*-■ ^ *« «„ 

•run tb. rciimst.incs at band tbe^Ld U?.“tlon” TIF**?. 


aft* 


■ f f I f 


•nuent]; 

■ • on c 

I 


T 0K ' D ' Fur ^* r * 1 dld not anticipate any 

prohlens with this asslgnment because 
my lossoii plans were handed into the high 
school Principal a full day before this 
ass ignmeni. was given, and no objections 
were made to the topic glvFn. - 1221 

on I th.r v ; / ‘;; y „:; , e rP d r ^ Cd L° le r ° f the drastlc "PrW. taken 
UI-...,. „J a .n ay „,b?: * °°°" •orootlons warren, sneb 

re.i u onable men yu would not think it so. 
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(.0P. KEC.T DEFICIENCTF.q 

1 S*ïJ* r 1 hava been " U11 “8 to liaten 
rospond tti.it ! nave trled jotLl, _.f.^° nS ' T ° thle ' tate *“t I can on] 
-'PI' at Westnoreland. to ' 

iny more experienced co-vorkers I have H«jf- a ü °?^ prlncl P al . and from 

..~ - 


ily 


tluTe has been serious discontent about 


dout 
lok o 


it; nor havo I been töïd'ërfUr"" ”? U ° rk> - 1 - have not been tol d 
f cooperation. y 389 S nmencs t poor judgnent, or 


T£'X InuZTo ÏÜtü-Ü aaver toldl 

-. u,e „nat l»port,nt-t- K I n« 8 tn »v ? S ? Ut l 8 " -°° 8 ° r t0 «aariT -p^- 

'■ ••h-r, and I volcoee all the heló I 08^ !^'“,^'" " Iy deBire t0 be 8 « ood 
o! » ituHe vou would liko frnni v t- ^ m Bure that is the type 

fron ; ys eït y0Ur teachera » 3 " d it is the attitude I 

. .. Pr °atdent, Ladl.a and Centiemen of the Board: 

'o corannnlcate? “hl^rOMl™',^*” £?“ï ” h f£ hava bere ls « fallure 

— *■ -»c.s::r” 

ïnV.?£T h rZ 01 lelacl ° n °- 8 bulldI "“ 

its recent letter to the ^u"v L involved. The Board stated in 

* rv r ug to R ive your best -a thle ^ y ? U *** a11 dedlcated individuals 

' ■•• '•tod indivldual trying to gl^T"^ tl SlT y °“: For ^ « • 

" • ""re to share of myself thsji tak£ for myselU andT”^. ^p 8 ” ha ” 

■re to serve than be served. y * and *» 33 y° u > ha ve come 

'O-., of „y abluties as a £e«h« " h8s been 80 crl ' 

"-*I leved you wanted froT -o ?! ?! n 1 “ y ea 8erness to do what I 

«win on Iy nsk wliother su-'h'eionm »^ 98 6 1 ' at 1 have raa< * e 80me errors * 

.1.1 .." SU ^ h ea « crn *- warrentw my 1mm<»dl«t« t.rmlnatlon ln 


'■Mieercly yours, 

'\ya t C 'PfaïLO 

■ nik C. Plano 


r 

« 
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EXHIBIT K, ANNEXED TO CCMPLAINT - 
NOTICE TO TEACHER CF TERMINATION 
OF PROBATIONARY PERIOD 

_ 

Name of Srhool 


NOTICE TO TEACHER 

OF TERMINATION OF PROBATIONARY PERIOD 


j) ate November_5 y _1973 


Francis Plano 

Nuk of Teacher 

. A A . M ic higa n .Avenue 

Street 

11 ion , New York 

Q(y and State 


After receipt of the recommendation of the D.itrict 
Superintendent of Schools, at a meeting of the Board of Education of 

the.Westmoreland Centra 1.School District. 

held on the..?..OfA...day of. IA9.Y.9.!! l ?Ai?®r. ., your probationary 

period was terminated effective on the..Z&\..day of.D.?.<?ernbgr.. f 19 . 7 . 3 ... 





Frank R t m el ie. 

Clerk of the Board of Education 


Prepare thiee copin of thU form. Forward the blue ropy to the teacher, the ycllow oopy to the 
DiMrirt Supcrinsendem of SchooU. and retain the white copy. 
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EXHIBIT L, ANNEXED TO CCMPIAINT - 
OPEN LETTER FRCM HQWARD WALKER, 
NOVEMBER 2, 1973 


hl jtriber 2, 1973 


One of the areas of concern of this Board of Education has 
centered around the tonic of conformity. it seenis to be, if 
I'" accurate in my assessment , the feeling of the Board that 
students have too long been asked to conform to antiquated 
st.mdards and are not alLov/ed to express their individual 
unique qualities and abilities. We degrade unecessary con- 
lomity and condone reasonable freedon of exDression. 

I find it deoLorable that we should operate this school 
using such discriminatory standards. We encourage freedom of 
exnression from our students and in the same breath ostracize 
teachers who have the courage to be different, to express 
t:\eir views and denonstrnte the firmness of their convictions. 

it is py own feeling that we should encourage all ir.dividuals 
to express tnenselves in their own unique way within the frnme- 
worlc society .tas established. I feel Mr. Plano has done this 
aivl should not have his professional career jeopardized.' I also 
ictiL Laat Mr. Krank Plano aas been an individual who feit stront 

• O 

enough about his convictions to stand up and express his feeling 
even thouga it did not conform to expected behavior. ttow wil! 
wc ever teach young neople to express themselves if we won't 
permit our orofessional edvicators to do the sarae? 

! ’.ould like to go on record as cotipending Mr. Plano for 
tiic. job hc ha s done aere at We.stnoreland and it is my fervent 
wisa that; this experience does not forcc him to waver fron 
his convictions. 


iioward Walker 
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EXHIBIT M, ANNEXED TO CCMPIATNT - 
PUBLIC STATEMENT FRCM BOARD CF EDUCATION, 

DECEMBER 11, 1973 

December 11. 1973 



Hut has beer* much mslntomuon rlrculatcd rogaiding the termlnatlon 
of en ploy: tnt a f or ner 'JVestrr.orelana piobationary tf*acher and the procedure 
‘oïlowi-c , 

The B>>é rel of Duucation takoa thls opportunity to summarize the process 

and lts ticuons. 

The supervl 3 ing princlpal jnd the high school Principal rncelvod a formal 
coupiamt r*qording au asstgruncni givcn to the student* by the teacher. Upon 
inveatfg.itt n. ti was tound that the complnint had ment. The high school princi * 
pel and the' supcrvtatng print (pol met Min tbo teacher, and th»- teacher was gtven 
Ml opporttjuty to jasufr his acrlons 

Tr.ii r.upen/istng ;.v ir.oipaj , ut**» revewing wlth the high school princlpal 
the dor»üfi< iitet,on o<f aevtral ovher tnc d*nts ;nvolvlng thls teacher lo the 1972 73 
srhiKil wai, sncnltteo en opJnlon to the dictrict superintendent of schools that 
th«‘ srirvii*%'4 A the ttncltfi ihjulö b<> v im'iutod.. The supervislng Principal pro** 
vtówi dx-oi ontciU m tvr the district 6t<pfct intonriom. end the district superintendent 
rocommunor.* that vhc proUatlonary pui oü A the teacher b© tcrutnnted according to 
Sections V)i3. 303», and 30i9A of thr EducaUon Law, 


On Jtx.Ajcr J, the teacher was glven a notlce that the Board of 

I 

toucano.-i had recelvod o .t*corubendimon that his probatlonary period be termlnated, 
and that thr 3o.ird wuuld consider thls recommondatlon et a meeting on November 2, 


1973 The .louco to the votcher tnrl» ied the new procedure as estsbllsbed by the 


fair Dl)ni.'i3A> Law of 19/2 as follows; 


ONLÏ COPY AVAILABLE 
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"Ten • h/rs er.-ployec on p:ol>«atl jn by any school district or by any 

of <oip*rat»v*: educat'.oi.al o» rvices, as to whom <i recommen-’ 
d&*>«.n :s tsirr ac>r that appcntiw nt on tanurs not ba grarted or 
tik». ihair s«4ivicvs te discant shall. at least thlrty days prior 
to i :v> bofirc •leatlng at whlcl» noch racommendation ls to bo con- 
.. t* noUfled of such ii.trnd^d recommendatlon and tht data 
)f tho board neeting at whlch .t is to bo consldarad. Such teacher 
nay no 1 : lvtcr than twenty-on«' days prior to such meeting, r**rjuest 
ti v.rl.'lng ihot h« bo fumlnhet with e written statement glving the 
r» ss »us f sr such recontomrïdat.on aml withln saven days th ere aft ar 
si r. .vrlttm sMtonient shall h* t* inished , Such teacher may file a 
w: ti on x* sponst* to such stut*»n c»:t with the district clark not later 
thü- s<»ven s?*.ys prior to the date of th© board meeting," 

Thr tir.her aas nouitec on October 3, 1973, 30 days prior to tho board 


ntvUiM 

Tt. ' :C k :hcr i Iti raquest withln 21 days in writlng the reasons for such 
recomir. ind«iti >n. Yhis roquest was rticeivetl October 10, 1973. 

he *tb j ‘unslahed withln 7 days thoraaftor, on October 17, 1973, th* 
roasons In a *» ritten statr-ment 

On >:iob< r :6, 1973, the dfs.rlct clerk rocalvad a letter from the teacher 
«skin? foj a hearing with the Board. 

Tl.( teacher <•id not fllu a wijnen response to the ressons with the district 
cl*-rU 7 days tnor to th« board meetirg 

Pa> Btiard jvifr» in wtirk sesslon on October 30, 1973 In order to thoroughly 
discus* llita iMttar prior <o the Novspber 2 meeting, 

T'rm * e schor Coilivernd to «ach tioerd aiambar e written response on 
Nov««i,bor 3 i 9 7 3. l day bcfoiff th* loert: meoting and spoka indlvldually with 
aotr.v i*<*rti}©r* of the Btwrd. The district clark dld not racaiva a copy from the 
toa< h< r, 

rho Board met and voted on November 2, 1973 to termlnate the probatlonary 
pened of »Ur teachi r e^rctlve U«cc bar y , 1973, 
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Notiee of tamlnatlon of probationary portod was given to dia taachar on 
November 5, 1973. 

The Board wou ld llke to point out that thora la no authorlsation in the law 
wheroby lt Is allowad to held a hearing aa part of tho process for tho termlnatlon 
of a prob r ‘lonary teacher' s employment. 

Even though the toacher dld not meet the requirement of tho law ln flllng 
hla response, the Board mombers had avallable hls response aa noted abovo and 
used thls Information ln reachlng thelr deels ion. 

Tho Board of Educatlon haa recelved numorous Communications both pro and 
con ln r egard to lts acttou. AU auch Communications wera raoolvftd by the Board. 

The teacher's probationary portod haa baan ftarmlnatad, and ha now haa 
lagal racourse lf ha deslras to usa lt. 
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EXHIBIT N, ANNEXED TO GCMPLAJNT - 
1972-74 AGREEMEOT BETWEEU SUPERVISING PRINCIPAL AND 
WESIMORELAND CS TEACHERS ASSOCIATTCN, APTICEE 30 - ACADEMIC FREEDCM 


ARTICLE 30 


Academie Freedem 


1. The maintenance of a clinate of intellectual freedan is fundarrental 
to the preservation of the leaming process in a democratie system and 
to living in a vorld of ever increasing ccrplexity, Decisions concern- 
ïng potential or actual infringements cn intellectual freedan can best 
be made by epen oormunication ameng all school district personnel. 

The quality of teaching depends vpon the individual teacher's freedan 
to make classroan decisions (within the hroad framework of state 
S ^^” eS ' board oducation poli.cy, and administrative regulations) 
which can best develop individual student talents. 

2. The professional staff shall be involved by the administration in 
determining (for reoermendation to the board of education) the curricu- 
lum # lts objectives, and its content, 

3. The parties affirm that in acoordanoe with the laws of the state, a 
teacher's religious, political, social, and economie beliefs shall not 

c f use for disn^-ssal provided they do not interfere with his respon- 
sibilities as a teacher and his professional integrity, 

4. Controversial teaching material shall not be withheld frem a teacher 
without providing the t e ac h er reasons therefor and without providing the 
teacher an cpportunity to express his thoughts cn the material prior to 
the decision. 

5. The public school teacher is a Citizen, a manber of a professien, 
u Pf 0 ^ 33 * 0 ® 13 ! employee. When he speaks or writes as a Citizen, 

ne shall be free frem institutional censorship or discipline. However, 
liis special position in the oertnunity inposes special obligations. As' 
a person of leaming and a mtmber of the teaching profession, he should 
remember that the public may judge his profession and his institution by 
rus utteranoes. Hence, he should at all times be accurate, should exer- 
cise appropriate restraint, should show respect for the opinions of others, 

and should make every effort to indicate that he is not an institutional 
spokesman. 
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INITED STATES DISTRICT CDURT 

FDR THE NORTHERN DISTRICT OP NEW YORK 


FRANCIS C. PLANO, 


Plaintiff, 


-against- 

CLIFPORD W. BAKER, Individually and as Supervisinq 
Principal of Westmoreland Central School District. 
F. WRK3JT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MïLlE, Individually 
and as Clerk of the Board of Education of Westnore- 
land Central School District, JOHN ACEE, CYNTHIA 
BAFNS, JOHN A. NCWAK, JAMES G. PLEHN, BARBARA 
RICHARDS, MICKEY ROMEO, HOWARD WALKER, As indivi- 
duals and as Members of the Board of Education of 
the Westircreland Central School District, West- 
more land, New York, and the BOARD OF EDUCATION CF 
THE WESTMDRELAND CSTTRAL SCHOOL DISTRICT, West¬ 
moreland, New York, 


NOTICE OF 
MOTICN 
Civil Action 
No. 73-CV-562 


Defendants. 


Tt> Defendants: 


The Board of Education 
Westmoreland Central School District 
Westmoreland Junior-Senior High 
School 

Westmoreland, New York 13490 


Hcward Walker 

R.D. #2, Daily Road 

Itome, New York 13440 

Mickey Romeo 

6961 Norton Avenue 

Clinton, New York 13323 

Barbara Richards 
R.D. #2, Route 233 
Rome, New York 13440 

James G. Plehn 
Main Street 

Westmoreland, New York 13490 

Clifford W. Baker 
Creaser Road 

Westmoreland, New York 13490 


John A. Nowak 
Clark Mills Road 
R.D. #1 

Whitesbono, N.Y. 13492 

Frank R. Meiie 
4725 1/2 French Road 
Clark Mills, N.Y. 13321 

F. Wright Johnson 
2868 Oneida Street 
Sauquoit, N.Y. 13456 

Cynthia Barns 
7186 Cooper Street 
Westmoreland, N.Y. 13490 

John Acee 

Stop Seven Rd., R.D. 1 
Whitesbono, N.Y. 13492 
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PU2ASE TAKE NOTICE that the undersigned will bring the annexed motion 
for a terporary restraining order and a preliminary injunction on for hearing 
bef ore the Hon. James T. Poley, U.S. District Court, Federal Post Office 
Building, City of Alfcany, on the 21st day of January 1974, at 10 o'clock in 
the forenocn of that date or as soon thereafter as counsel can be heard. 


BERNARD F. ASHE 
Attomey for Plaintiff 
Office and P.O. Address 
80 Wolf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 


JAMES R. SANENER 
IVOR R. MDSKOWITZ 
Of Counsel 
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UNITED STATES DISTRICT CDURT 

POR TOE NORTOETO DISTRICT OF NEW YORK 


FPANCIS C. PLANO. 


Plaintiff, 

-against- 

CLIFPORD W. RAKER, Individually and as Supervising 
Principal of Westroreland Central School District, 

F. WRIGHT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of West¬ 
roreland Central School District, JCHN ACEE, CYNTOIA 
RARNS, JCHN A. NCWAK, JAMES G. PLEHN, RARBARA 
RICHARD6, MICKEY RONEO, HOWARD WALKER, As Indivi- 
duals and as Marbers of the Board of Education of 
the Westmoreland Central School District, Westrore- 
land, New York, and the BOARD OF EDUCATION OF THE 
WESTMDREIAND CENTRAL SCHOOL DISTRICT, Westroreland, 
New York, 

Defendants. 


MOTION FOR 

TEMPORARY 

RESTRAINING 

OREER MD 

PRELIMINARY 

INJUNCTION 


Civil Action 
No. 73-CV-562 


Upon the acrnplaint and the annexed affidavit, Francis C. Plano, the 
plaintiff, moves the Court as follows: 

1. To issue a tamporary restraining order restraining all defendants 
fran refusing to reinstate petitioner to his positicn of seoondary English 
teacher in defendant Board's school district, and restraining defendant 
Board of Education, it's agents, attomeys or others named as defendants in 
this ocmplaint frcn interfering in any way with plaintiff's perfonranoe of 
his teaching duties in said school district, pending the hearino and deter- 
mination of the preliminary injunction sought hereinafter in this rotion. 

2. To issue a preliminary injunction restraining the defendants, 
their agents, servants, anplcyees, attomeys and all others acting in con¬ 
cert therewith frcn terminating the anployrnent of plaintiff or frcn institu- 
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ting or undertaking any proceedings whatsoever to teminate plaintiff during 
the pendency of this motion for a preliminary injunction. 

3. The grounds of this motion, as more fully set forth in the Ccnplaint 
and the annexed Affidavit of Francis C. Plano are that: 

A. That defendants acting individually and/or in 
concert have deprived plaintiff of a property 
interest in his orployment bv terminating 
him without a prior hearing on grounds which 
deny plaintiff due process of law. 

B. That defendants acting individually and/or in 
concert have deprived plaintiff of a "Liberty 
interest" in his professional standing, 
opportunities for fut ure errployment, and per- 
sonal reputation, en grounds and in such a 
marmer as to violate plaintiff's right to due 
process of law. 

C. That defendants acting individually and/or in 
concert have denied plaintiff his right to 
freedem of speech as guaranteed by the First 
Amencknent to the United States Oonstituticn. 

D. That the actions of defendants acting individually 
and/or in concert will and are ha ving a chilling 
effect upen the^First Amendment freedoms enjoyed 
by teachers within defendant Board's school 


district. 


E. That the loss of liberty and property rights as well 
as the demal of First Amendment freedcms have caused 
irreparable injury to plaintiff, which cannot be 
rectified even by final judgment for plaintiff. 

F. That plaintiff's Ooirplaint danons tra tes probable 
success on the irerits. 

G. That plaintiff's Ccnplaint demons tr a tes the pres en ce 
of serious questions going to the merits which 
warrant further investigation and trial. 

H. That no in jury will be sustained by tne defendants 
or the public through issuance of a tanporary 
restraining order and preliminary injunction, and 
that the balance of hardships tips decidedly toward 
plaintiff. 

I. That this Court grant such other, further and 
different relief as may be deaned just and proper. 

/s/ Bemard F. Ashe 
BERNARD F. ASHE 
Attomey for Plaintiff 
Office and P.0. Address 
80 Wolf Road 

hlbany, Na/ York - 12205 
Tel. No. (518) 459-5400 

JAMES R. SANDNER 
IVOR R. MDSKOWITZ 
Of Counsel 
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UNITED STATES DISTRICT CDURT 

FDR THE NORTOEFN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 


-against- 


Plaintiff, 


CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRICHT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually and 
as Clerk of the Board of Education of Westnoreland 
Central School District, JOHN ACEE, CYNIHIA BARNS, 
JOHN A. NCWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MICKEY ROMEO, HCWARD WALKER, as Individuals and as 
Mrarbers of the Board of Education of the Westmore¬ 
land Central School District, Westnoreland, New 
York, and the BOARD OF EDUCATION OF TOE WESTMDRE- 
IAND CENTRAL SCHOOL DISTRICT, Westmoreland, New 
York, 

Defendants. 


STATE OF NEW YORK ) 

OOUNTY OF ) ss.: 

FRANCTf. C. PLANO, being duly swom, deposes and says: 

1. That deponent is the plaintiff herein and makes this affidavit in 
support of his motion for a temporary restraining order and preliminary 
injunction pending the detemination of the action referred to above. 

2. That deponent is presently a provisionally certified seoondarv 
English teacher. 

3. That by action and majority vote of defendant Board of Education, 
at a meeting held on June 27, 1972, deponent was appointed to a prcbationary 
period of five years effective July 1, 1972. A aopy of such prcbationary 
appointment, marked Exhibit "D" is attached to the Ccnplaint in this matter. 

4. That deponent taught in the defendant Board's school district as 
a secondary English teacher fran September, 1972 until December 7, 1973. 


AFFIDAVIT 
Civil Action 
No. 73-CV-562 
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5. That af ter assigning a hcnewDrk assignment oonsisting of a ocnposi- 
tion on the subject of student attitudes toward prenarital sex, deponent was 
told by defendant Supervising Principal, Clifford Baker, that he was going 
to reoamend that defendant Board fire deponent. 

6. That during a period of the school day of September 26, 1973, 
deponent spoke with defendant Baker in requesting whether deponent's assign- 
ment of a conposition on prenarital sex onuld have been grounds for his dis- 
missal; and the Supervising Principal replied in the affirmative. 

7. That defendant Board of Education, through its Clerk, recruested 
that the District Superintendent of Schools reaomnend termination of de¬ 
ponent's probationary appointment as of Novarber 1, 1973. 

8. That on October 2, 1973, defendant Johnson, District Superintendent, 
reccnmended that deponent's probationary appointment be terminated. 

9. That by notice dated October 3, 1973, deponent was notified by 
defendant Clerk of the Board of Education, Frank R. Melie, that defendant 
Board had received a reocmendation frcm defendant District Superintendent 
that deponent be terminated. 

10. That by letter dated October 9, 1973, deponent farmally recruested 
the reasons for such District Superintendent' s reacrmeixlation of terminaticn. 

11. That by letter dated October 16, 1973, defendants Baker and Johnson 
noted three reasons for deponent's termination. A copy of this letter, 
marked Exhibit "H" is attached to the Gonplaint. 

12. That by letter dated October 24, 1973, deponent told defendant 

Frank Melie, Clerk of defendant Board of Education: 

"Due to the vagueness and seriousness of the charoes 
given, it seans clear that they have a bearing not 
only on ity position at Westmoreland, but on my 
future employment as well." 
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In addition, deponent requested that he be granted an oppertunity to 
address defendant Board to clarify the many misunderstandings surroundinq 
the reocnmendation of the District Superintendent to terminate depcnent's 
anployment. 

13. That although deponent made requests of defendant Board, the Board 
did not permit deponent to address it in any marmer or in any form. 

14. Tliat no other effort was made by defendant Board or its individual 
manbers to provide deponent with a hearing to clarify, anplify, or explain 
the reasons for their termination of his enplc^.nent. 

15. That a : a meeting of the defendant Board of Education of the 
Westmoreland Central School District, held on the 2nd of November, 1973, 
deponent's employment was terminated effective Deconber 7, 1973. 

16. That upon information and belief, prior to defendant Board's 
meeting of Novamber 2, 1973, the Board met on Octcber 30, 1973 in executive 
session to discuss deponent's termination; and that at such time defendant 
Board oonsidered deponent's character and a rumor that deponent had dated 

a ninth grade girl. 

17. That by open letter dated November 2, 1973, defendant Board Momber, 
Hcward Walker, expressed the viev that the defendant Board's actions had 
jeopardized deponent's career and had danied deponent freedom of soeech. A 
ccpy of this letter dated November 2, 1973, marked Exhibit "L", is attached 
to the Ccrplaint. 

18. That on information and belief defendant Board of Education oon¬ 
sidered several ccmplaints and other incidents unknown to deponent in making 
their decision to terminate deponent. 

19. That the charges and rumors oonsidered by defendant Board and 



43a 



utilized by thari for terminating deponent have materially harmed deponent 
in his professional and persenal reputation, as well as in his local oertnunity. 

20. That by reason fo the "1972-74 Agresnent Between Supervising 
Principal and Westmcreland Central School Teachers *fcssociation," deponent 
had a oontractual right in the maintenance of his acadonic freeden to teach. 
TTiis right was specifically guaranteed by the above oollective agreament. 

21. That all defendants, acting individually and in concert abridged 
this deponent's oontractual, statutory and property rights by their actions, 
without due process of law. 

22. That for exercising deponent's freedon of speech, deponent was 
denied errployment in defendant Board's school district. 

23. That deponent has been deprived of his occupation, livelihood and 
liberty without due prooess of law. 

24. That defendants' sunrnary actions in terminating deponent from his 
anployment in the middle of the school term will cause and have caused 

P 

unnediate and irreparable in jury in that they have cast a stain upon his 
professional record which will hamper him in attempts to find ou>er and 
further erployment within his field, in that they have harmed deponent 
irreparably by casting aspersions upon deponent's professional, personal 
and moral reputatien in hiz oermunity and within his profession for which 
there is no adequate remedy at law. 

25. That upon information and belief, neither the defendants nor the 
public will be injured by the issuance of a tatporary restraining order 
and preliminary injunction in that deponent has always been rated a satis- 
factory teacher, and in that there is no aonceivable harm to be done to 
either defendants or students by reason of terporary reinstatement:. 
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26. That deponent is pres ent ly unerployed, and because of this con- 
troversy has found it difficult to find other teaching positions or other 
suitable arployment. 

27. That deponent has read the Ccrplaint filed herein and States that 
the factual allegations contained therein are true and incorporated herein 
by reference. 


/s/ Francis C. Plano 
FRANCIS C. PLANO 


SUBSCRIBED AND SV.'ORN to bef ore me 
this 8th day of January, 1974. 


/s/ Ivor R. Moskowitz 
Notary PuLlic 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT QF NEW YORK 

***************i,i, + *i,i, il1 , i , 1ltl1til 

* 

FRANCIS C. PLANO, * 

* 

Plaintiff, * 

* 


vs. * 

* 

CLIFFORD W. BAKER, Individually and as Supervising * 

Principal of Westmoreland Central School District, * 

F. WRiarr JOHNSON, Individually and éis District * ANSWER 

Superintendent of Schools of Oneida 1-Madisan- * - 

Herkimer Counties, FRANK R. MELIE, Individually * 

and as Clerk of the Board of Bducation of Wtestmore- * 
land Central School District, JOHN ACEE, CYNTHIA * 

BARNS, JOHN A. NCWAK, JAMES G. PLEHN, BARRARA * Civil Action 

RICHARDS, MICKEY ROMEO, HCWAFD WAIKER, as Individuals * No. 73-CV-562 

and as Members of the Board of Bducation of the * 

Westmoreland Central Scool District, Westmoreland, * 

New York, and the BOARD OF EDUCATICN QF THE WEST- * 

MORELAND CENTRAL SCHOOL DISTRICT, Westmoreland, * 

New York, * 


* 

Defendants. * 

★ 

The defendants Clifford W. Baker, Frank R. Melie, John Acee, Cynthia 
Bams, John A. Ncwak, James G. Plehn, Barbara Richards, Mickey Rcmeo and 
Howard Walker, as individuals, through their attomeys, Evans, Severn, 
Bankert & Peet, Esqs., for their Answer to Plaintif f's Ccnplaint: 

1. AEMIT the allegations oontained in Plaintif f 's Ccnplaint marked and 
mmbered paragraphs 2, 3, 4, 10, 11, 18, 19, 20, 21 and 26. 

2. AEMIT those allegations oontained in Plaintif f 's Canplaint marked 
and mxnbered paragraph 17 which state that Exhibit "D" was oo-signed by 
Defendant Clifford W. Baker but DENY each and every other allegaticn in 
said paragraph oontained. 

3. AEMIT the allegations oontained in Plaintif f's Ccnplaint marked 


and nunbered 27, except DENY that "at such time considered Plaintiff's rroral 
character and a runor that Plaintiff had taken out and/or dated a ninth- 
grade girl." 

4. AEMIT the allegation contained in Plaintiff's Ccrplaint marked and 
nunbered 31 that a statement was issued on or about December 11, 1973, marked 
Exhibit "M" of Plaintiff's Canplaint, but DENY each and every other allegation 
in said paragraph contained. 

5. AEMIT upun information and belief the allegations contained in Plain¬ 
tiff's Canplaint marked and nunbered paragraph 5, except DENY the last sen- 
tence of said paragraph. 

6. ADMIT upon information and belief the allegations contained in Plain¬ 
tiff's Complaint marked and nunbered paragraphs 7, 8 and 9. 

7. with regard to the allegations contained in Plaintiff's Ccrplaint 
marked and nunbered paragraph 27, Defendants ADMIT (except Defendant Baker 
who admits upon information and belief) the allegations contained therein, 
except that all Defendants DENY the last sentence of said paragraph. 

8. DENY those allegations in Plaintiff's Ccrplaint marked and nunbered 
paragraphs 1, 6, 16, 23, 28, 30, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 
43, 44 and 45. 

9. DENY kncwledge ar information sufficiënt to form a belief as to the 
allegations contained in Plaintiff 's Ccrplaint marked and nunbered para¬ 
graphs 12, 13, 14, 24, 25 and 29, and therefore DENY same. 

10. Defendant Baker DEN LES the allegations in Plaintiff's Ccrplaint 
marked and nunbered paragraph 15, and all other Defendants DENY knowledge 
or information sufficiënt to form a belief as to those allegations, and 
therefore DENY same. 





POR A FIRST SEPARATE »iND DISriNCT DEFENSE 

11. Defendants al lege that the Plaintiff nas failed to exhaust his admini- 
strative and judicial ranedies including but not limited to Section 310(4) of 
the Education Law of the State of New York and Article 78 of the Civil Prac- 
tice Law and Rules of the State of New York, which said remedies have liereto- 
fore been and at all times are still available to him. 

FOR A FURSHER SEPARATE AND DISTINCT DEENSE 

12. That the Defendants acted reasanably and in accord with all mandates 
set forth pursuant to Sections 3031, 3013(1) (a) and 3019a, in addition to all 
other legal mandates pursuant to the laws of the State of New York, with 
respect to any and all transactions set forth in Plaintiff's Canplaint. 

FOR A FURTHER SEPARATE AND DISTINCT DEFENSE 

13. Plaintiff has failed to set forth sufficiënt facts in his Ccnplaint 
to raise a Federal question or any other issue reoognizable by this Court. 

FOR A FURJHER SEPARATE AND DISTINCT DEFENSE 

14. That any and all other rights which Plaintiff has clained, he has 
in fact voluntarily waived. 

FOR A FURTHER SEPARATE AND DI S TINCT DEFENSE 

15. Plaintiff has failed to follcw statutory procedure set forth by the 
applicable laws of the State of New York to prosecute any cause of action 
vrtiich he may have deeroed to exist against the School Board by his failure 

to camply with Section 3813 of the Education Law of the State of New York. 

FOR A FURTHER SEPARATE AND DISTINCT DEFENSE 

16. That the Ccnplaint fails to state facts sufficiënt to state a 
cause of action. 
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FOR A FUKIHER SEPARATE AND DISTINCT DEFENSE 

17. That the Plaintiff has pursued an administrative raredy available to 
him under the Wesfamoreland Teachers Associaticn agreement with the Supervxsing 
Principal and has filed for reins tatanent and redress thereunder and that this 
act ion has not been concluded and is still pending. 

FOR A FURTHER SEPARATE AND DISTINCT DEFENSE 

18. That no cause of action has been stated against the individual defen- 
dants, and they should be disnissed as improper parties. 

WHEREFORE, Defendants pray that the Canplaint herein be dismissed and 
for such other and further relief as to the Court may sean just and proper. 


EVANS, SEVERN, BAKERT & P EPT* 
Attomeys for Defendants 

Clifford W. Baker, Frank R. Melie, 
John Acee, Cynthia Barns, John A. 
Ncwak, James G. Plehn, Barbara 
Richards, Mickey Romeo and Howard 
Walker 

Office and Post Office Address: 

301 Mayro Building 
Utica, New York 13501 
(315) 724-4151 


TO: BERNARD F. ASHE, ESQ. 
Attomey for Plaintiff 
Office and P.O. Address: 
80 Wolf Road 
Albany, New York 12205 










UNITED STATES DISTRICT (DIJKT 

FDR TOE NORTHEFN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 


Plaintiff, 


CLIFPORD W. RAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRICUT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Countirs, FRANK R. MELIE, Individually 
and as Clerk c~ the Board of Eöucation of West- 
iroreland Central School District, JOHN ACEE, 
CYNTHIA BAINS, JOHN A. NOWAK, JAMES G. PLELN, 
BARBARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, as 
Individu als and as Members of the Board of Educa- 
tion of the Westmoreland Central School District, 
Westmoreland, New York, and the BOARD OF EDUCATICN 
OF THE WESIMDRELAND CENTRAL SCHOOL DISTRICT, 
Westmoreland, New York, 


Defendants. 


The defendants Clifford W. Baker, as Supervising Principal of Westrmre- 
land Central School District, Frank R. Melie, as Clerk of the Board of Educa¬ 
ties of Westmoreland Central School District, John Acee, Cynthia Bams, 

John A. Ncwak, James G. Plehn, Barbara Richards, Mickey Rorreo and Howard 
Walker, as members of the Board of Education of the Westmoreland Central 
School District, and the Board of Education of the Westmoreland Central 
School District, threugh their attomey, Michael P. DeSantis, Esq., for 
their Answer to Plaiintiff's Conplaint: 

1. ADMIT the allegations oontained in Plaintiff's Ccnplaint markeri 
and nunbered paragraphs 2, 3. 4, 10, 11, 18, 19, 20, 21 and 26. 

2. ADMIT those allegations contained in Plaintiff's Ccrplaint marked 
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and nurrbered paragraph 17 which state that Exhibit "D" was oo-signed by 
Defendant Clifford W. Baker but EENY each and every other allegation in said 
paragraph oontained. 

3. ADMIT the allegations oontained in Plaintiff's Ccnplaint marked and 
nunberod 27, exoept DENY that "at such time aonsidered Plaintiff's moral 
character and a rumor that Plaintiff had taken out and/or dated a ninth- 
grade girl." 

4. ADMIT the allegation oontained in Plaintiff's Carplaint marked and 
numbered 31 that a statement was issued on or about December 11, 1973, 
marked Exhibit "M" of Plaintiff's Ccmplaint, but DENY each and everv other 
allegation in said paragraph oontained. 

5. ADMIT upon information and belief the allegations oontained in 
Plaintiff's Complaint marked and nmtoered paragraph 5, except DENY the last 
sentence of said paragraph. 

6. AEMIT upon information and belief the allegations oontained in 
Plaintiff's Ccnplaint marked and numbered paragraphs 7, 8 and 9. 

7. With regard to the allegations oontained in Plaintiff's Carplaint 
marked and numbered "40", Defendants ADMIT the 1972-74 agreement betw^en the 
Supervising Principal and the Westmoreland Teacher's Association and ADfUT 
that Ar tic le 30 is a part thareof and further ADMIT that Plaintiff has a 
right to pursue any grievanoe he may have or be entitled to thereunder 
under the grievanoe procedure set forth therein, but that Defendants DENY 
each and every other allegation or aonclusion in said paragraph oontained. 

8. With regard to the allegations oontained in Plaintiff's Complaint 
marked and nunbered paragraph 22, Defendants AEMIT (except Defendant Baker 
who crimits upon information and belief) the allegations contained therein. 
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exoept that all Defendants EENY the last sentenae of said paragreph. 

9. EENY those allegations in Plaintiff's Complaint marked and 
numbered paragraphs 1, 6, 16, 23, 28, 30, 32, 33, 34, 35, 36, 37, 38, 

39, 41, 42, 43, 44 and 45. 

10. DTNY kncwledge or infornation sufficiënt to form a belief as to 
the allegations oontained in Plaintiff's Ccrplaint narked and numbered 
paragraphs 12, 13, 14, 24, 25 and 29, and therfore DEJJY same. 

11. Defendant Baker DENIES the allegations in Plaintiff's Complaint 
narked and numbered paragraph 15 and all other Defendants DENY knowledge or 
information sufficiënt to form a belief as to those allegations and there- 
fore DE3W same. 

FOR A FIRST SEPARATE AND DISTINCT DEFENSE 

12. Defendants allege that the Plaintiff has failed to exhaust his 
administrative and judicial remedies including but not limited to Section 
310 (4) of the Education Law of the State of New York and Article 78 of the 
Civil Practice Law and Rul es of the State of Nerf York, which said remedies 
have heretofore been and at all times are still available to him. 

FOR A FUKIKER SEPARATE AND DISTINCT DEFENSE 

13. That the Defendants acted reasonably and in acoord with all man¬ 
dates set forth pursuant to Sectioms 3031, 3013(1)(a) and 3019a, in addition 
to all other legal mandates pursuant to the larfs of the State of New York, 
with respect to any and all transactions set forth in Plaintiff's Gcmplaint. 

FOR A FURTHER SEPARATE AND DISTINCT DEFENSE 

14. Plaintiff has failed to set forth sufficiënt facts in his Gcm¬ 
plaint to raise a Federal question or any other issue reaognizable by this 
Court. 
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POR A FURTHER SEPARATE AND DISTINCT DEFENSE 

15. That any and all other rights which Plaintiff has claimed, he nas 
in fact voluntarily waived. 

FOR A FUKITiER SEPARATE AND DISTINCT DEFENSE 

16. Plaintiff has failed to follcw statutory procedure set forth by 
the applicable laws of the State of New York to prosecute any cause of 
action which he may have deemed to exist against the School Board by his 

failure to ocmply with Section 3813 of the Education Law of the State of New 
York. 

FOR A FURTHER SEPARATE AND DISTINCT DEFENSE 

17. That the Canplaint fails to state facts sufficiënt to state a 
cause of action. 


FOR A FURTHER SEPARATE AND DISTINCT DEFENSE 

18. That the Plaintiff at all times herein mentioned was a probationary 
teacner and subject to the provisions of the Education Law of the State of 
New York applicable thereto. 

FOR A FUKITIER SEPARATE AND DISTINCT DETP ÏSE 

19. That the Defendants may, acting in oonfomity with the laws made 
and provided therefor, terminate the erployment of a probationary teacher. 
That the Plaintiff had not been anployed for a sufficiënt period of tire to 
attain tenure. That the Defendants were guided by the Standard of what is 
best for the School and its educational objectives and for its students. 


53a 


POR A FURTHER SEPARATE AND DISTINCT 

20. That the Plaintiff has pursued an administrative remedy available 
to him under the Westmoreland Teachers Association agreanent with the 
Supervising Principal and has filed for reinstatenent and other redress 
thereunder and that this action has not been oancluded and is still pending. 

POR A FURTHER SEPARATE AND DISTINCT DEFENSE 

21. That the Canplaint fails to state grounds upon which the Court's 
jurisdiction depends. 

POR A FURTHER SEPARATE AND DISTINCT DEFENSE 

22. That the Defendant Board of Educaticn of the Westmoreland Central 
School District is not a person within the meaning of 42 U.S.C. Sec. 1983. 
That such defendant/upon iniormation and belief such a Municipal Corporation 
that enjoys ocrmon law iimrunity and the protection of sovereign ixnnunity. 

Defendants danand and request trial by jury on any and all issues there- 
for appropriate. 

WHEREPORE, Defendants pray that Plaintiff's Corplaint be dismissed on 
the merits. 

DATED: January 14, 1974. 

/s/ Michael P. DeSantis, Esq. 

MICHAEL P. DeSANTIS, ESQ. 

Attomey for Defendants 
Office and Post Office Aidress: 

709-10 First National Bank Bldg. 
Utica, New York 13501 

TO: BERNARD F. ASHE 

Attomey for Plaintiff 
Office and P.O. Aklress 
80 Wolf Road 
Albany, New York 12205 





UNITED STATES DISTRICT OOURT 

POR TOE NOR3HERN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 


-against 

CLIPPORD W. BAKER, Individually and as 
Supervising Principal of Westmoreland Central 
School District, F. WRIQfT JOHNSON, Individually 
and cis District Superintendent of Schools of 
Oneida 1 - Madison-Herkimer Counties, FRANK R. 
MELIE, Individually and as Clerk of the Board of 
Education of Westmoreland Central School District, 
JOHN ACEE, CYNTHIA BARNS, JOHN A. NONAK, JAMES G. 
PLEHN, BARBARA RICHARDS, MICKEY ROME», HOWARD 
WALKER, as Individuals and as Marbers of the 
Board of Education of the Westmoreland Central 
School District, Westmoreland, New York, and the 
BOARD OF EDUCATION OF THE WESITORELAND CENTRAL 
SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 


Defendant, F. Wright Johnson, Individually eind as District Super¬ 
intendent of Schools of Oneida 1 - Ntidison-Herkimer Counties as and 
for his Answer, herein: 

1. Admits the allegations oontained in paragraphs numbered 2,3,4,7, 
9,10,18,21 and 26 of the Ccnplaint. 

2. Admits that the defendant, F. Wright Johnson, cis District Super¬ 
intendent of Oneida 1 - Madison-Herkimer Counties is an employee of the 
Oanrnissioner of Education of the State of fJew York eind is the District 
Superintendent of respondent Board's school district for purposes of the 
Education Law of the State of New York as set forth in paragraph 5 of the 
Ccnplaint. Said defendant denies, hcwever, that he is an agent of the 
Board of Education of the Westmoreland Central School District as set 
forth in said paragraph 5 of the Conplaint. 


ANSWER 

73-07-562 


Plaintiff, 




3. Denies kncwledge of sufficiënt infarmation to form a belief as 
to the allegations contained in paragraphs nurbered 8,12,13,19,20,22,23, 
24,25,28,29,31,32,33 and therefore denies same. 

4. Denies the allegations set forth in paragraphs nurrber 1,5,6,11, 
14,15,16, 1^,27,30,34,35,36,37,38,39,40,41,42,43,44 and 45 of the 
Ccnplaint. 

FOR A FIRST, SEPARATE AND DISTINCT DEF^NSE 
• Defendant al leges that the plaintiff has f ai led to exhaust his 
adninistrative and judicial remedies including but not limited to Section 
310(4) of the Education Law of the State of New York and Article 78 of 
theCivil Practice Law and Rules of the State of New York, which said 
remedies have heretofore been and at all times are still available to him. 

TOR A SKXftP, SEPARATE AND DISTINCT DEFF3MSE 

6. That defendant Johnson acted reasonably, in good faith and within 
the scope of and pursuant to his duties and powers under Sections 2215, 

3013 and 3031 of the Education Law of the State of New York. 

POK A THIPD, SEPARATE AND DISTINCT DEFTENSE 

7. That the Court has no jurisdiction for the reasons that the ac t io n 
is between citizens of the same state, the amount actually in contro- 
versy is less than Ten Thousand Dollars ($10,000.00), exclusive of interest 
and oosts and presents for determination no question arising under the 
Constitution or laws of the United States ar otherwise within the juris¬ 
diction of the Federal District Court. 
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POR A POUrem, SEPARATE AND DISTINCT DEFENSE 


8. That any and all other rights which plaintiff has claimed, he 
has in fact voluntarily waived. 

POR A FIFIK, SEPARATE AND DISTINCT DEFENSE 

9. Plaintiff has failed to follcw statutory procedure set forth by 
the applicable laws of the State of New York to prosecute any cause of 
action which he ray have deemed to exist against the School Board by his 
failure to ccrnply with Section 3813 of the Education Law of the State of 
New York. 


POR A SICTH, SEPARATE AND DISTINCT DEFENSE 

10. The Ccnplaint fails to state a claim against deferdant 
Johnson individually or as District Superintendent of Schools upon which 
relief can be grein tod. 

POR A SEVEOTH, SEPARATE AND DISTINCT DEFENSE 

11. That the plaintiff at all times herein mentioned was a pro- 
bationary teacher and subject to the provisions of the Education Law of 
the State of Nw York applicable thereto. 

POR AN EIOfTH, SEPARATE AID DISTINCT DEFENSE 

12. That said def«.ndant Johnson acting cis Superintendent of 
Schools has no pcwer or authority to terminate the anployment of the 
plaintiff eind did not do so but merely reoortrended to the Board of 
Education that plaintiff be disnissed fram his position. That said 
defendant Johnson may in his discretion reoammend the termination of a 
probationary teacher and that the plaintiff did not have tenure and was 
in fact a probationary teacher. 


POR A NINTH, SEPARATE AND DISTCNCT DEFENSE 

13. That the plaintiff has pursued an administrative remody available 
to him under the Westmoreland Teachers Association agreement with the 
School District and has Eiled for reinstatement ard other redress there- 
undor ar .1 that this action has not been concluded eind is still pending. 

POR A TE27TH, SEPARATE AND DISTIMCT DEFFNSE 

14. The State of New York has not been joined in this action and 
is a piu'rty who must be joined in this action under Rule 19 in that the 
defendant F. Wright Johnson has set forth in paragraph 5 of the Canplaint 
and admitted therein is an employee of the State of New York and was 
actinq within the soope of his erployment at all times mentioned in the 
Ccmplaint; eind such action should not proceed without the State of New 
York added eis a proper party. 

POR AN ELEVEHTH, SEPARATE AND DISTINET DEFENSE 

15. Defendant Johnson at all times mentioned in the Carplaint acted 
in his re presen ta tive or official capacity as Dis ar iet Superintendent of 
Schools and not individually. 

16. Defendant, F. Wright Johnson, demands and requests trial by 
jury on any and all issues therefor appropriate. 

WHEREFORE, defendant F. Wright Johnson, prays that plaintiff 's 
Oarplaint be dismissed on the merits. 

Dated: January 15, 1974 JOHN C. SCHOLL, ESQ. 

Atbamey for Defendant F. Wright Johnson 
Office & P.0. Address 
408 Lomond Place 
Utica, New York 13502 
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UNITED STATES DISTRICT COURT 

FOR Tl IK NORTHERN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 

Plaintiff, 

-against- 

CLIFFOi’D W. BAKER, Iivlividually and as Supervising 
Principal of Westnorcland Central School District, 

F. WRIQfT JOHNSON, Individually and as District 
Superintcrrlont of Schools of Oneida 1 - Madison- 
lierkiror COunties, FRANK R. ’ELIE, Individually and 
as Clerk of tlre Board of Bducation of Westrnoreland 
Central School District, JOHN Am' , CYNTTHIA BARNS, 
JOHN A. NCWAK, JAMES G. PLEHN, BARDARA RICHARDS, 
TOCIOEY iO»1TO, HOWARD WALKER, as Individuals and as 
Merijers of the Jtoard of Bducation of the Westrnoreland 
Central School District, Wostnoreland, New York, arei 
the BOARD OF IDUCATIOM OF TOE WESTtlRELAND CU7TRAL 
SCHOOL DISTRICT, Westrnoreland, New York, 

Defondants. 


Tg Plaintiff, Francis C. Plano: 

PLEASE TAKE rJOTICE tut the undersigned will bring the annexod nütion 
to dismiss the Complaint in this action on for hearinq bef ore the Ilon. Jares 
T. Foley, U.S. District Court, Foderal Post Office Building, City of Albany, 
on the 21st day of January, 1974, at 10 o'clock in the forenoon of that 
date or as soon tl>ereafter as counsel can be lieard. 

JOHN C. SCHOLL 

Attomey for Defendant - F. Wright 
Johnson, Individually and as 
Superintendent of Schools of 
Oneida 1 - Madison-Herkimer Counties 
Office & P.O. Address 
408 Lonond Place 
Utica, New York 13502 
Tel. (315) 732-6103 


TO: EERNARD F. ASHE 

^ittome’- for Plaintif f 
Office S> P.O. Mdress 
80 Wolf Road 
Albany, New York 12205 


NOTICE OF 
r-CTiaj TO 
DISMISS 

complaint 

Civil Action 
73-CV-562 
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UNITED STATES DISTRICT COURT 

POR TUE NORTHETN DISTRICT OF NEW YORK 


FRAUCIS C. PLANO, 


-against- 


Plaintiff, 


CLIFFORD W. RAKER, Individually and as Supervising 
Principal of the Westmoreland Central School District, 
F. WRICJfT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1 - Madison- 
Herkiner Counties, FRANK R. MELIE, Individually and 
as Clerk of the Board of Education of Westmorelanl 
Central School District, JOHN ACEE, CYNTHIA BARNS, 

JOIC'J A. NOWAK, JAMES G. PLEHN, BARBARA RICHARDS, 

.’-ttCKEY ROMEO, IOJARD WALKER, as Individuals and 
as Mcrtoers of the Board of Education of the 
’.testmoreland Central School District, Westmoreland, 

Nc*7 York, and the BOARD OF EDUCATION OF THE 
WESTfJRELAUD CENTRAL SCHOOL DISTRICT, Westmoreland. 

New York, 


MDTION POR 

DIS.’USSAL OF 

TEMPORARY 

RESTRAINING 

ORDER AND 

PRELIMINARY 

IN7UNCTICN 

Civil Action 

73-CV-562 


Defendants. 


Ujxin the Oomnlaint, the Answer, and the Annexed Affidavit, F. Wright 

9 

Johnson, one of the defendants in this action, individually and as District 
Superintendent of Schools of Oneida 1 - Madison-Herkimer Counties, moves 
the oourt to dismiss the Corplaint in this action as against defendant, 

F. Wright Jolmson, individually and as District Superintendent of Schools 
of Oneida 1 - ’ladison-Herkimer Oounties on the following grounds: 

1. The Corplaint fails to state a claim against defendant Johnson 
individually or as District Superintendent of Schools upon which relief 
can be yranted. 

2. That defendant Johnson acted reasonably, in good faith and 
within the scope of and pursuant to his duties and potvers under Sections 
2215, 3013 and 3031 of the Education Law of the State of New York, 
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3. Defendant Johnson did not act as an aqent of the Ooard of Education 
of the Westmoroland Central School District at any time during the trans- 
actions and oourse of oonduct ocrplained of in the Oorrplain herein. 

4. Plaintiff has f ai led to follcw statutory procedure set forth by 
th<? applicable laws of the State of New York to prosecute any cause of 
action which lje may iiave deemeri to exist aqainst the School Board by his 

failure to corply with Section 3813 of the Education Law of the State o c 
New York. 

5. That the plaintiff has pursued an administrative remady available 
to hin under the l*3staoreland Teachers Association agreerrent with the 
•Ichool District and has filed for reinstatement and other redress thereurrler 
<and that this action has not been concluded and is still percling. 

6. The State of New York has not been joined in this action and is 

a party who mist be joined in this action urrier Rule 19 in that the defendant 
r. Wright Johnson as set forth in paraqraph 5 of the Conplaint and admitted 
therein is an employee of the State of ffew York and was acting within the 
'-.oopo of his enploynent at all times mentioned in the Corrplaint; anJ such 
action should not prooeed without the State of New York adJed as a proper 
party. 

7. Defendant Johnson at all times mentioned in the Conplaint actod 
in his representative or official capacity as District Superintendent of 
Schools and not individually. 

8. Defendant Johnson alleges that the plaintiff has failed to 
ejdiaust his administrative and judicial remedies includinq but not 
lira tod to Section 310(4) of the Education Law of the State of New York 
and Art iele 78 of the Civil Practice Lav and Rules of the State of New 
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York, which said remedies have heretofore been and at al.l times are still 
available to hom. 

9. 'Fiat the Court has no jurisciiction for the roasons that the action 
is Ixïtween citizens of the same state, the amount actually in oontroversy 
is less than Ten Thousand Dollars ($10,000.00), exclusive of interest and 
costs and presents for determination no question arisirrj under the Con- 
stitution or laws of the United States or otherwise within the jurisdiction 
of t!ie Federal District Court. 

10. That any and all ovher rights which plaintiff has claimed, he 
has in fact voluntarily waived. 

11. That the plaintiff at all times herein mentioned was a pro- 
hetionary teacher and subject to the provisions of the Education Law of 
the State of New York applicable thereto. 

12. That all other grounds upon which counsel for all other 
de fondants rely in their notions for similar relief are incorporated 
herein. 

WHEPEFDRE, defendant F. Wright Johnson, prays that plaintiff's 
Corrplaint be dismissed on the merits. 

Dated: January 16, 1974 JOHN C. SCI* L, 

Attomey fOi. Defendcint F. Vfright Johnson 

Office & P.O. Mdress 

408 Lorond Place 

Utica, New York 13502 

Tel. (315) 732-6103 

TO: BKRJIAFD F. ASHE 

Attomey for Plaintiff 

Office & P.O. Address 

80 Wolf Road 

Albciny, New York 12205 
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UNITED STATES DISTRICT COURT 

FOK THE NORTHERN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 

Plaintiff, 

-against- 

CLIFPORD w. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
p . WRlQrr JOHNSCN, Individually and as District 
Superintendent of Schools of Oneida 1 - Madison- 
Herkincr Courities, FRANK R. 'ELIE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOHN ACEE, 
CYNTHIA BARNS, JOHN A. NOWAK, JAMES G. PLEÏÏN, 

BARBARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, as 
Individuals and as Members of the Board of Education 
of the Westmoreland Central School District, 
Westmoreland, New York, and the BOARD OF EDUCATION 
OF THE WESTMDRELAND CHJTRAL SCHOOL DISTRICT, 
Westmoreland, New York, 

Defendants. 


ANSWERING 

AFFIDAVIT 

Civil Action 

73-CV-562 


STATE OF NEW YORK ) 

) ss.: 

OOUI7TY OF ONEIDA ) 

F. WPJGfT JOHNSON, being duly sviorn, deposes and says: 

1. I am the District Siperintendent of Schools for the First 
Supervisory District of Oneida 1 - Madison-Herkimer Counties, State of 
New York and as such arn an enployee of the State of New York. 

2. Pursuant to Soctions 3031 and 3013 of the Education Law of the 

State of New York, I am given the authority to recormend to Propte Q f 

W 

Education within my district, the disoontinuanoe of the services of 
probntionary teacliers during their probationary period of erployment. 

The [xwer to accept or rejoct my reccmendation rests solely with the 
Board of Education and I am not crrpciwsred in any marmer to override their 
ultimate deteminations. 
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3. Itiere are approximately 303 probationary teachers in nine (9) 
schools in iny supervisory district. In addition, there are approxirately 
522 tenurod teachers in said schools. It is my rt spons ibility to rake 
recormendations to the nine (9) Boards of Education within ny district 
with respect to all of these teachers. In view of the large nurrber of 
te.ac.iers involved, procedures have boen establishod whereby supervising 
principals of the schools within my district request rre to make a 
roccnmandation to the Board of Education that certain probationary 
teachors' services be terminated. If I grant such roquests, I then 

have no further oontrol over the matter and the decision whether to retain 
or terminate the particular teacher rests solely with the Board of 
Education. 

4. As roquired by the Education Law of the State of New York, I, 
together v/ith defendant Baker, prepared and signed a letter to the 
plaintiff setting forth the reasons for tny recommendation. 

5. I have no authority or pcwer to grant plaintiff a hearing to 
clarify, arplify or explain the reasons for his termination and do not 
have authority or pcwer to corpel any of the deferdants to do so. 

6. When acting as District Superintendent, I am acting as an 
employee of the State of New York and in no way am I or can I be con- 
siderod to be an agent of the defendant Board of Education. Allegations 
contained in the Corplaint to that effect are without legal basis and 
are merely plaintiff's oonvenient oonclusions. 

7. Tliis action is frivolous on its face and demonstrates no probable 
success on the merits. 

8. That depenent was not acting as an agent for the Westmoreland 
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Central School District at any time during the transactions corplained of 
in tlie nlaintiff's Corplaint. 

9. Deponent alleges that the plaintiff has failed to exhaust his 
administrative and judicial ranedies including but not limited to Section 
310(4) of the Education Law of the State of New York and Article 78 of the 

Practioe Law and Rules of the State of New York, which said remedies 
have heretofore been anti at all times are still available to him. 

10. Plaintiff has failed to follrw statutory procedure set forth by 
the applicable laws of the State of New York to prosecute any cause of 
action which he may have deened to exist against the School Board by his 
failure to corply with Section 3813 of the Education Law of the State of 
New York. 

11. That the plaintiff at all tines herein mentioned was a pro- 
bationary teacher and subject to the provisions of the Education Law of 
the State of New York applicable hereto. 

12. That the plaintiff has pursued an administrative reredy available 
to hin unr’or the Westmoroland Teachers Association agreement with the 
School District and lias filed for reinstaterent and other rodress there- 
under and that this action has not been concluded and is still pending. 

13. That deponent is an enployee of the State of New York and was 
acting within the scope of his enployment at all tines nentioned in the 
Corplaint; upon information and belief that the State of New York has 
not Jjeen joinod in this action, and the State of New York is a party who 
ruist be joined in this action unler Rule 19; and that such action should 
not proceerl without the State of New York added as a proper party. 






WHEREFDRE, defendant F. Wright Johnson, prays that plaintiff's 
Conplaint bo dismissed on the merits. 


Subscribed and swom before me /s/ F. Wright Johnson 

this 16 day of January, 1974. F. Wright Johnson 


/s/ John C. Scholl _ 

Notary Public 

John C. Scholl 

fJotary Public in the State of New York 
Appointed in Oneida County 

Ccrmission Expires ftorch 30, 1975 
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UNITED STATES DISTRICT OOURT 

FOR THE NOR'IEER'l DISTRICT OF NEW YORK 

*************************** 


FRANCIS C. PLANO, 


vs. 


* 


Plaintiff, 


* 


CLIFFORD W. BAKER, Individually and as Sipervismg 
Principal of Westmoreland Central School District, 
F. WRIGKT .70HNSCN, Individually and as District 
Superintendent of Schools of Cneida l-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westmareland Central School District, JOHN ACEE, 
CYNTHIA BARNS, JOHN A. NO WAK, JAMES G. PIEHN, 
BARBARA RICHARDS, MICKEY RCMEO, HOVARD VfVLKER, 
as Individuals and as Menbers of the Board of 
Education of the Westmareland Central School 
District, Westmareland, New York, and the BOARD 
CF EDUCATTCN OF THE WESTMOFELAND CENTRAL SCHOOL 
DISTRICT, Westnoreland, New York, 


* 


* 


* 

NOTICE CF CRDSS-MDTIGN 

* TO DISMISS AND 
ANSWERING AFFIDAVITS 

* 

Civil Action 
* No. 73-CV-562 


* 


* 


Defendants. 

*************************** 


TO: BERNAFD F. AS HE 

Attorney fior Plaintiff 
Office and P.O. Address 
80 Wolf Road 
Albany, New York 12205 


PLEASE TAKE NOTICE that the undersigned, will move this Ccurt to 
dismiss Plaintiff s Ccmplaint in addition to answering the motion brought 
by Plaintiff far a tenparary restraining order and a preliminary injunction, 
bef ore the Hortxrable James T. Foley, United States District Court, F ede ral 
Post Office Building, City of Alhany, New York on the 21st day of January, 
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— 


1974, at 10:00 o’clock in the forenocn of that day or as soon thereafter 


as counsel can be board. 


/s/ Evans, Sevem, Bankert, & Peet 
EVANS, SEVER'J, BAKERT, & PEET 
Attomeys fior Defendants Clifford W 
Baker, Frank R. Melie, John Acee, 
Cynthia Barns, John A. Nowak, 
James G. Plehn, Bartara RLchards, 
Mickey ftxneo and Howard Walker 
Office and Post Office Address: 

301 Mayro Building 
Utica, New York 13501 
(315) 724-4151 
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* * * 


ÖNITTD STATES DISTRICT GDURT 
w w NCRIHEÏW DISTRICT OF NEW YORK 


********* 


******** 


FRANC!S C. PLANO, 


Plaintiff, 


vs. 


CLIFTORD w. BAKER, Individually and as Supervisirn 
of Westmoreland Central School District^ 
t. WkxGHr JOHNSON, Individually and as District 
Superintendent of Schools of Cneida 1-Madison- 
Herkuner Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of Y 
Westmoreland Central Sctiool District, JOHN ACEE 
CYNTHIA BARNS, JOHN A. NCfoAK, JA MRp 

HARBARA RICHARDS, MICKEY ROMEO, HOWARD WVLKEfL 
as Individuals and as Menbers of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BOARD 
CF EDUCATION OF THE WESTMDREILAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York, 


CROSS-MDTICN TO 
* DISMESS CCMPLAPTT 


* Civil Act ion 
No. 73-CV-562 


****** Defendants. 

***************** 


Upcn the Conplaint, Answer and annexed Affidavits, the Defendants 
nove this Court for judgment dianissing the action on the merits because 
the ocmplaint fails to state a cause of action «gainst Defendants ipcn 
which relief can be granted and because facts which cannot be disputed 
ShcW that no ccnstitutional, Federal or other right of the Plaintiff 
has been vioLated by the action conplained of, ard that Plaintiff has 




fai led to exhaust his administrative and other remedies 


/s/ Evans, Sevem, Bankert & Peet 
EVANS, SEVEKN, BANKERT & PEET 
Attorneys for Defendants 

Clifford W. Baker, Frank R. Melie, 
John Acee, Cynthia Bams, John A. 
Ncwak, Jenes G. Plehn, Barbara 
Richards, Mickey Romeo and 
Howard Walker 

Office and Post Office Aldress: 

301 Mayro Building 
ütica, New Ycxrk 13501 
(315) 724-4151 


TO: BERNAFD F. ASHE, ESQ. 

Attarney for Plaintiff 
Office and P.O. Address 
80 Wolf Road 
Alhany, New York 12205 
Tel. No. (518) 459-5400 
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UNITED STATES DISTRICT CDURT 

IDR THE NDRTHERN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 


VS. 


Plaintiff, * 

* 


CLIFFTjRD W. BAKER, Individu al ly and as Supervising * 

Principal of the Westmoreland Central Sclxol District, 
Super in tendent of Schools of Cneida 1-Madison- * 

Herkimer Counties, FRANK R. MEI IK , Individually 
dnd as Clerk of the Board of Bducation of * 

Westmoreland Central School District, JOHN ACEE, 

CYNTHIA DAR'JS, JOHN A. NOWAK, JAMES G. PLEHN, * 

ÜARBARA RICHARDS, MICKEY ROMEO, HDWARD WALKER, 
as Individuals and as Members of the Board of * 

Education of the Westmoreland Central School 
District, Westmareland, New York, and the BOARD * 

CF EDUCATICN OF THE WESTTORELAND CENTRAL qrHnpL 
DISTRICT, Westmoreland, New York, * 


AMSWERING AFFIIiAVIT 

Civil Action 
No. 73-CV-562 


Defendants. * 


* 


STATE OF NEW YORK) 

ss.: 

CDLNTY OF CNEIDA ) 

CLIFFOH) W. BAKER, being duly svrom, does hereby depose ard say: 

1. That your deponent is the Supervising Principal of the West- 
moreland Central School District. 

2. That your deponent has read the Answer to the Canplaint herein 
ad does herewith affirm same i neer parate same herein by reference, and does 
herewith reiterate and re-af firm same in response to admitting in whole ar 

in part, and/or denying, in whole ar in part, as the case may be, parag ra phs 
runbered 1 - 27, of Plaintiff's affidavit herein for tenporary and preliminary 
relief. 
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mentioned in the Com- 


\ 


3. That the Plaintiff hereln, at the times 
luarstn, wjs a seoondary Engüsh Teacter at the Westtnoreland Central 

St-'hool. That he taught students therein in the loth ani llth Orades of High 
School raming in age fron 14 years of age and up«rds. Hat these -i..— 
ore nuxod classes containing male pupils and fanale pupils. 

4. That the Westmoreland Central School District lies in a sub- 
staatially rural area. } This is a small school district consisting of approxi- 
mately 1700 Fupil/in grades fron kindergarten through high school seniors. 

5. On July 1, 1972, Plaintiff ves given a probationary appointment 
the tenure area of Seoondary Engl ish in the Westmoreland Central School 

District. A copy of his appointment is irarked Exhibit "B" in Plaintiff's 
Gonplaint. 

6. Plaintiff had never taught nor been appointed to teach at the 
Westmoreland Central School District prior to July 1, 1972. 

7. On September 27, 19^, I detemined to make a request to the 
District Super int aident of Schools fcr a reocmtendation to terminate the pro- 
bationary appointment of Plaintiff as of Novenber 1, 1973. 

8. I made this request without direct ion ar suggestion fron the 
Itoard of Education of the School District. 

9. ihe decision to terminate the probationary appointment of 
Plaintiff was made in acoordance with the usual and custonary procedures in 

•Ajch cases made and prcvided based upon ascertainable and definitu standards 
•ind reasons tiicrefore and Plaintiff was notified of such reasons. 

10. At the Westmoreland Central School District, as at all Central 
School Districts, all teachers are initially appointed to a probationary 
period and employment does not becane permanent du ring efficiency and good 
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behavior until after five years of oontinuous service in the sctool district 
as a teacher. Teachers viho have not thus aoquired permanent tenure are pro- 
bationary far a period of five ysars. 

11. The normal and custonary meaning of a probationary appointment 
is that such a teacher is not entitled to a five year prcbationary period 
within which to prove himself, but rather, during said period, his appointment 
may be terminatod at any time in accord with sections 3012, 3031 arri 3019a 

of the Education Law of the State of New York. 

12. That in the case of Plaintiff, in tezmirating his probationary 
period, tlie required steps and procedures as set forth in sections 3013, 3031, 
and 3019a of the Education Law were followed in all respects. 

13. In addition to those provisions of law, the Sc tooi District 

is also tound by the Taylor Law of the State of New York, which is that port ion 
of the Civil Service Law and govems and mandates certain rights and obligations 
as between public employees and public orployers. The Westmoreland Central 
School District is such a public or goverrmental employee as is defined in the 
Taylor law. As such an employer, the Westmoreland Central Sctool District is 
cbliged to reoognize arployee associations or unions and to bargain with than 
and also is obliged to enter into negotiated agreanents with Teechers Asso- 
ciation. 

14. On July 1, 1972, the Supervising Principal of the Westmoreland 
Central School District en te red into an agreement with the Westmoreland Central 
Sctool Teachers Association which said agreement was tor a period af two years, 
until June 30, 1974. That during all of the times ccmplained of by Plaintiff 
in his Canplaint herein, said agreement was in full force and effect. 

15. That the Plaintiff is a member of the Westmoreland Teachers 
Association. 
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16. That on the 6th day of November, 1973, the Plaintiff through 
tho Weüta1 °reLand Teachers Association instituted grievance proceedings. Cti 
Novanber 30, 1973, a formal written statement of grievances rtarked Exhibit "1" 
herein was presented to deponent. All of the steps remred to be taken by 
the Plaintiff thereunder have been taken by him or in his behalf. The la test 
step taken in such proceedings vas a hearing under paragraph "7" of the agrec 
ment. That ycur deponent ccnducted a hearing on the 10th day of Decorber, 

1973 and within f ive (5) days thereafter your deposant made a decision a copy 
of which is herein marked Exhibit "2" disallowing the grievance and forwarded 
same in writing to the President of the Teachers' Association and to the 
Association. No further response fron Plaintiff or the Westmorelarxi Teachers 
Association has been received by your deponent ar the scirol district. 

Under paragraph 9 of the grievance procedure-"Tte Tteacher, 

represented by the Association may appeal a determination of the Superivisrg 
Principal to the Board of Education and raquest a hearing of the Board of 
Education." This paragraph 9 makes it mandatory upan the Board of Education 
to grant a hearing. In past practice and procedure, in the followirg of 
this grievance procedure the Board of Education has granted a hearing, allow- 
ing the grieving teacher to present whatever evideice or witnesses he desired. 

The grievance procedure goes even further, and in paragraph 12 
thereof, statos that if the grieving teacher or the Teachers Association is 
not satirfied with the decision of the Board of Education, they may then, 
within ten (10) days af ter the B oa r d of Education's decision request that the 
grievance be submitted to arbitration by an arbitratar fran the Public 
Bnplayees Relations Board. 

This is an administrative remedy available to Plaintiff. It is 
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SUU PendiJ19 and has X» been exhausted or concluded aid provides hm with 

an avenue to pirsue the reUef he requests without the necessity of instituting 
this Ccurt act ion. 

17. That the plaintiff has available to him an additional ranedy or 
rel.ef under section 310 subsection 4 of the Education Law of the State of 
I'iew York. This section of law provides that any person conseiving hinself 
aggrieved may revia* the determination of a Board of Education by appealirg 

to the Catmissioner of Education of the State of New York. The Plaintiff 
ha-s net as yet, to my kncwledge, availed himself of this ranedy. 

18. Further, it is in the opinion of deponent if the Plaintiff is 
re-instated by judicial order to his farmer teaching positron in the Westrore- 
land School system, it will have a veiy detrimental effect upon and be very 
disruptive to the education process in that Systan. 

19. Certain parents have stated to deponent that they will never 
let their children attend Plaintiff's classes. On Decatoer 7, 1973, which 
was the last day which Plaintiff taught in the Westmoreland Sctool Systan, 
there was a sit-in strike of students carrying placards ard wearing buttons 
in sv^[X5rt of Plaintiff 's retention. Police were cal led in, and it was ne- 
cessary to close the School cn that day. On this sane date, there were in- 
cidents of physical contact between students in syipathy with and thoee rot 

in sympathy with Plaintiff's retention. In deponent’s opinion, these incidsnts 
would definitely re-occur. 

20. Based on other statanents made to deponent fcy parents eind 
manbers of the School District, there is a definite threat that physical 
violence oould occur if Plaintiff is surmarily re-instated. 
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police protection 


21. In point cf fact, Plaintvff himself asked for 
on December 7, 1973. 


/s/ Clifford W. Baker 
CLIIïDRD W. BAKER 

^om to bef ore me this 15 
day of January, 1974. 

/s/ Michael J. DeSanti.q _ 

Notary Public. County oi O w*i rGT , N.Y. 

Cann. exp. 3/30/74 





EXHIBIT "1" ATTACHED TO ANSWERING 
AFFIDAVIT OF DEFENDANT BAKER 


GRIEVANCE NO. 1-73/ 74 


WESTWDRELAND TEACHERS ASSOCIATTON 
WESTMDRELAND, NEW YORK 


Aggrieved Party 
Position 

Provision Violated 


STATEMENT OF GRJEVANCE 


DATE 11/30/73 


STAGE 2 


Donald R. Mattis, Et. al. _ 

Grievance Chairman, Westmoreland Teachers Assoc. 


Articles I, II, IXX, XXIII, XWII, XXX, XXXI AND OTOERS 


Nature of Grievance The Supervising Principal and Board of Education 

- the intent and letter of the negotiated aq reenent in 

-dismissal of Mr. Frank Plano, a member of the negotiatinq unit. 


Kelress Sought _ Mr. Plano be ürrtediately reinstated without loss of 

- bonefits a n d privelage and be granted $1,000 or appropriate amount 

_in punitive damages._ 


% 

Signe d Donald R. Mattis 

Teacher 


Signe d Donald R. Mattis 

for the Association 




EXHIBIT "2" ATTACHED TO ANSWERING 
AFFIDAVIT OF DEFENDANT BAKER 


WESTMORELAND CENTRAL SCHOOL DISTRICT 
Westmoreland, New York 13490 

\ 

315/853-6187 315/339-3000 

Board of Education 

Micky Raneo, President 
Barbara Richards, Vice-President 
John Acee 
Cynthia Barns 
John Nowak 
James Plehn 
Hcward Walker 

Business Manager/Clerk 
Frank R. Melie 


Supervising Principal 
Cliffard Baker 

Building Principals 
Richard Stanley, 
Junior Senior High 
Deforest A. Hill, 
Elementary 


Decanber 17, 1973 


Mr. Dcnald Mattis 
Westmoreland Central School 
Westmoreland, New York 13490 


Re: Grievance #1-73/74 
Dear Mr. Mattis: 


I find that the statement of grievance #1-73/84, dated November 30, 1973, 
under the facts and under the law has no merit, and that no provisions of 
the agreanent have been violated. 


IIierefore, there is no legal grievance, and the redress sought is herewith 
denied. 


Sincerely ycurs. 


CB/jh 

cc: Westmoreland Teachers Association 
Richard Rosinski 


/s/ Clifford Baker 
CTJFPORD BAKER 
Supervising Principal 
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UNITED STATES DISTRICT CDUKT 

EOR THE NCRTHEFN DISTRICT OF NEW YORK 


FRANCIS C. PIANO, 


Plaintiff, 


vs. 

CLIFfOPD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRlGfT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkxmer Counties, FRANK R. MELIE, Individmlly 

and as Clerk of the Board of Education of AFFTDAVIT 

Westmoreland Central School District, JCHN ACEE, 

CYNTHIA BARNS, JON A. NOWAK, JAMES G. PLEHN, 

BARBARA RICHARDS, MICKEY RDMED, HOWARD WALKER, 
as Individuals and as Mennbers of tte Board of 
Eaucaticn of the Westmoreland Central School 
District, Westnoreland, New York, and the BCARD 
OF EDUCATION OF THE WESTMORELAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York 


Defendants. 


STATE CF NEW YORK) 

ss.: 

OOUNTY CF CNEIDA ) 

FTANK R. MELIE, being duly s»om, does hereby de pose and say: 

Board of Education of the [sic] 

That your deponent is the Clerk of the/Westmoreland Central School 
District and is fully familiar with all of the facts set fiorth herein. 

That as such Clerk, your deponent is an officer of svxrh School 
District authorized under the Education Law and other pertinent statutes of 
the State of New York to accept or receive the service of process, or other 
notices ooncerning any actions, judicial and non judicial wherein any reliëf 
or rodress is sought against said School District or its Board of Education. 

That your deponent has examined the records kept in the ardinary oourse 
of Lusiness of the Westmoreland Central School eind finds as follows: 
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Central Sctool 


That the Board of Educatlon of the Westrrorelard 

District on November 2, 1973 did vete to teminate the jrotationaiy period 

of the Plaintiff and that notice of this teimination ws fortaided to the 
Plaintiff on November 5, 1973. 

That your deponent further finds that no appeal fram this decision 
and notice has been receiv^d by the Board of Education of the Wesüroreland 
Central Schooi District ar filed therein, that no application for review of 
said decision and notice to the Catmissioner of Education of the State of 
New York has been received by the Board of Education of the Wfesteoreland 
Central School District or filed therein. 

That to the knowledge of deponent, the only papers received by your 
deponent and filed in the Clerk's Office since the Notice of Terminatian of 
Plaintiff' s probationary period have been the Surmons aid Ccmplaint in the 
within act ion and the Motion and Affidavit for tenporary and preliminary 
relief in the within action. That, although not required to be filed in 
the Clerk's Office, therq is also, in the school's records, the filing of 
the grievanoe under the Teacher's Agreement in behalf of Plaintiff. 

That on or about October 3, 1973, a Notice, Exhibit "F" in the 
Ccmplaint herein vqs forwarded to the Plaintiff, setting forth airong, other 
things that the Plaintiff may file with the Clerk of the Board of Education 
a written response to the reasons for termination, not later than seven (7) 
days prior to the date of the Board Meeting on November 2, 1973. 
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That the Plaintiff did not, within said (7) day period file his 
Exhibit "J" with the Clerk of the Board. In fact, I never received a copy 
of sane, at any time, frcrn the Plaintiff. 

/s/ Frank B. Malie 
FRANK R. PEL IE 


Sworn to before me this 15th 
day of January, 1974. 


/s/ Arthur F. Barns _ 

Notary Public, Oounty of Oneida, N.Y. 


81a 







UNITED STATES DISTRICT COURT 

EUR THE NORTHERN DISTRICT Of NEW YORK 

FRANCIS C. PLANO, * 


Plaintiff, * 

vs. * 

CLIFEORD W. BAKER, Individually and as Supervising * 

Principal of Westmoneland Central School District, 

F. WRIQfr JOHN90N, Individually and as District * 

Superintendent of Schools of Gneida 1-Madison- 

Herkimer Counties, FRANK R. MELIE, Individxnlly * AFFH3WIT 

and as Clerk of the Board of Educaticn' of -— 

Westmoreland Central School District, JCHN ACEE, * 

CYNTHIA BARNS, JOHN A. NOWAK, JAMES G. PLEHN, 

ÜARBARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, * 

as Individuals and as Members of the Board of 

Education of the Wfestiroreland Central School * 

District, Westnoreland, New York, and the BCARD 
OF EEUCATION OF THE WESIMORELAND CENTRAL SCHOOL * 

DISTRICT, WesOioreland, New York 


Def endants. 

* * * * ************************** 

STATE OF NEW YORK) 

: ss.: 

Gounty of Oneida ) 


RICHARD STANLEY, being duly swom, deposes and says: 

1. That he resides at RD #2, Rome, New York. 

2. That since July 1, 1973, he has been the High School Principal 
in the Wustmoreland Central School District, Westrroreland, New York. 

3. That your deponent has an admimstxative policy which requires High 
School teachers to suhmit to him weekly lesson plans. The purpose of this 
policy is two-fold: 

(a) In the event that a substitute teacher is ca lied for, he will 
be able to slow such plan to the substitute teacher; 


82a 






(b) In the event that your deponent debermines to moniter a 
class, he can read the lesson plan in advance of that class and have know- 
ledge of what is to transpire. 

4. That it is not your deponent's policy to read all lesson plans 
of all teachers for the purpose of appzoving content, and in point of fact, 
your deponent did not read the lQth-grade English assignment assigned by 
Franc is C. Piano, a teacher in the Westmoreland School System prior to 
Septenber 26, 1973, nor did he ever approve the same. 

/s/ Riclard Stanley 

(RICHAPD STANIEY) 

Subscribed and swom to before me 
this 14th day of January, 1974. 

/s/ _ Arthur F. Bams _ 

AKTHTJR F. BAPNS 
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UNITED STATES DISTRICT OOURT 

FOR THE NORTHERN DISTRICT OF NEW YORK 

****************************** 

FRANCIS C. PLANO, * 

Plaintiff, * 


CLIFFORD W. BAKER, Individually and as Supervising * 

Principal of Westmoreland Central School District, 

F. WRICHT JOHNSON, Individually and as District * 

Superintendent of Schools of Oneida 1-Madison- 

Herkimer Counties, FRANK R. MEL3E, Individually * ANSWERING AFFIDAVTT 

and as Clerk of the Board of Education of 

Westmoreland Oentral School District, JOHN ACEE, * 

CYNTHIA BAIMS, JOHN A. NOWiK, JAMES G. PLEHN, 

BARBARA RICHARDS, MICKEY ROMEO, HCWARD WALKER, * 

as Individuals and as Mernbers of the Board of 

Education of the Westmoreland Central School * 

District, Westmoreland, New York, and the BOARD 
OF EDUCATION OF THE WESIMCRELAND CENTRAL SCHOCL * 

DISTRICT, Westmoreland, New York 

* 

Defendants. 

****************************** 

STATE CF NEW YORK ) 

: ss.: 

Cbunty of Oneida ) 

MICKEY ROMEO, being duly swom, deposes and says: 

1. That she resides at HD, Clinton, New York, is a manber of the 
Board of Eduuation of the Westmoreland Central School District, and is 
a defendant in the above-entitled action. 

2. That on Noventoer 2, 1973, deponent voted with the majority of 

said Board to discontinue the services of Plaintiff as a probationary teacher 
in the Westmoreland Central School District; and that deponent's vote vas 
based on a conviction that the reasons set forth in Exhibit "H" of Plaintiff s 
Canpiaint were proven and were sufficiënt to warrant such disoontinuanoe. 
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Lithibit "J" of Plaintiff's Gcmplaint, although not received by tte Clerk of 
the Board as prescribed by law, was received by your depcnent on tte evening 
of Novenber 1, 1973, and all of the facts aontained in Exhibit ”J" as they 
pertained to the reasons given in Exhibit "H" were carefully reviewed and 

considered. 

3. That your deponent derdes that "a rumor that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was 
discussed at a Board meeting on October 30, 1973, and derdes that this or 
any other rumor was a factor in determining her said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Cunplaint, your 

deponent derdes that the Westmoreland Board of Education fonted an opinion, 
prior to November 2, 1973, to terminate Plaintiff's probationary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board of 
Education etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re¬ 
ins tatud to his former teaching positron in the Westmorelard Sc tooi System, 
it will have a definite detrimental effect upon and be ver,' disruptive to the 
educational process in that System. Parent-taxpayers have stated that they 
will never allcw a diild of theirs to be taught English, a required oourse, 
fcy Plaintiff. A great deal of agitation, and, upon information and belief, 
lliysical contact, between synpathizers with Plaintiff and ttose not in sympathy 
with hun, occurred in the School System preceding the Plaintiff's dismissal, 
includinq a sit-in strike which necessitated the closing of the School. In 
the opinion of your deponent, if the Plaintiff were re-instated, this 
agitation would re-oocur very possibly to a greater ex tent than in the past; 



“ PrCtoti0naiY «“« t«*her disruption and be hannful 

to the students in those classes. 


Mickey Ffcmeo 
MICKEY ROMED 


iiibscribed and swom to befiore me 
this 14th day of Janua^y, 1974. 


/s / Arthur F. Barns 
ARTOUR F. BAfWS - 

Notar Public, State of New Ydrk 
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UNITED STATES DISTRICT OOURT 

TOR THE NORTHERN DISTRICT OF NEW YORK 

****************************** 

FRANCIS C. PLANO, 

Plaintiff, 

vs. 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRICHT JaiNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madisor- 
Herkimer Counties, FRANK R. MED IE, Individuaxly 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOHN ACEE, 

CYNTHIA BAR4S, JON A. NCWUC, JAMES G. PLEHN, 

BARBARA RICHARDS, MICKEY ROME», HOWAFD WALKER, 
as Individuals and as Members of the Board of 
Edixation of the Westmoreland Central School 
District, Westmoreland, New York, and the BCAPD 
OF EDUCATION OF THE WESIMDRELAND CENTRAL SCHOCL 
DISTRICT, Westmoreland, New York 

Defendants. 

************************* 

STATE OF NEW YORK ) 

: ss.: 

Gounty of Cneida ) 

Ja IN A. NCWAK, being duly swom, deposes and says: 

1. That he resides at FD, Whitesboro, New York, is a member of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That on November 2, 1973, deponent voteö with the majority of said 
Board to discontinue the services of Plaintiff as a probationary teac her in 
the Westmoreland Central School District; and that deponent's vote was based 
on a conviction that the reasons set foxrth in Exhibit "H" of the Plaintiff's 
Oomplaint were proven and ware sufficiënt to warrant such disoon ti nuan ce. 


ANSWERING AFFIDAVTT 


* * * * * 
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;.xhibit ’VJ" as they portained to the reasons given in Exhibit "H" were 
carefully reviewed and considered. 

3. That your deponent denies that "a runor that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was 
discussed at a Board meeting on October 30, 1973, and denies that this 
or any other rumor was a factor in determining his aaid vote. 

4. That with regard to Exhibit "D" of the Plaintiff's Ccmplaint, 
your deponent denies that the Westxroreland Board of Education farmed an 
opinion, prior to ft:wember 2, 1973, to terminate Plaintiff's probationary 
perixxi, and the statement in Exhibit "D" that "it is the opinion of the 
Board of Education...", etc., is incorrect 

5. It is the opinion of ycur deponent that if the Plaintiff is re¬ 
in stated to his former teaching position in the -vestuoreland School System, 
it wi 11 have a definite detrimental effect upon arvd be very disruptive to the 
oducational prooess in that System. Upon information and belief parent- 
taxpayers have stated that they will never allow a child of theirs to be 
taught English, a required oourse, by Plaintiff. A great deal of agitation, 
and, upon Information and belief, physical oontact, between syirpathizers with 
Plaintiff and those not in synpathy with him, occurred in the School System 
preceding the Plaintiff's disnissal, including a sit-in strike which necessitated 
the closing of the School. In the opinion of your deponent, if the Plaintiff 
were re-instatad, this agitation would re-occur very possibly to a greater 
extent than in the past; a new probationary teacher has been retained to 
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roplace Plaintiff, and to now replaoe this new teacher would cause 

further dismption and be harmful to the studente in thase clasaefl. 

/s/ John A. Ncwak 
JOHN A. NCWAK 

Subscribed and swom to bef ore me 

this 14th day of January, 1974. 

/s/ Arthur F. Bams 
” ARTOUR F. RARNS 
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UNITfcL» STATES DISTRICT OOURT 

TOR THE NORTHERN DISTRICT OF NEW YORK 

************** a*******,^^^^ 

FRANCIS C. PLAID, * 

Plaintiff, * 


CLIFFORD W. BAKER, Individually and as Suparvising 
Principal of Westmoreland Central School District. 
F. WRICHT JOFD'SON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Edication of 
Westmoreland Central School District, JOHN ACEE, 
CYNTHIA BARJS, JOHN A. NO WAK, JAMES G. PLEHN 
BARBARA RICHARDS, M1CKEY ROMEO, HOWARD WALKER, 
as Individuals and as Members of the Board of" 
Euucaticn of the Westmoreland Central School 
District, Westmoreland, New York, and the BCAHD 
OF IJjUCATION OF THE WESTMORELAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York 


* 

* 

* 

ANSWEKING AfFIEAVIT 
* '- 

* 

* 

* 


* * * 


******** 


****** 


Defendants. 

********* 


* 

* * * 


STATE OF NEW YORK ) 

: ss.: 

County of Oneida ) 


JAMES G. PLEHN, being duly swom, deposes and says: 

1. That te resides in Westmoreland, New York, is a netter of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitlod action. 

2. That on November 2, 1973, your deponent, at a neeting of the 
Westmoreland Central School Board, voted not to discontinue the services 
of Plaintiff as a probatinnary teacher in the Westmoreland Central School 
District. Although the facts presented to the Board, including ttose in 
fcxhibit "J" of Plaintiff'sCcmplaint, and considered by the majority of the 
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B “ anl “ the ° pinion ° £ *** sufficiënt to warrant diadssal, 

V " Jr d '’" nc>nt £olt - despite the failure of jast efforts on the part of the 
Alministration to oorrect deficicraties on the part of the Plaintiff, that 
the Plaintiff should be given one rrore opportunity to correct his deficiatcies. 

1- It is your depanent' s opinion, naw that the Plaintiff has left the 
Westmoreland School Systan, that a ra-instatarent to his foraer position in 

that Systan wuld be detrimental and diarupti» to the educational processes 
in that School System. 

4. There was a great deal of agitation in the School Systan preceding 
tlx' Plaintiff's dismi ssal, and were the Plaintiff re-instated this agitation 
aould well re-occur. A new prohationary teacher has been retained to replace 
Plaintiff, and to now replace this new teacher would only cause further dis¬ 
rui/t ion, particularly to the classes directly involved. 

5. That your deponent denies that "a mror that deponent had dated a 
ninth-grade girl" (see Plaintiff 's affidavit of January 8, 1974) vas discussed 
at a Board meeting on October 30, 1973. 

6. That with regard to Exhibit "D" of Plaintiff s Canplaint, your deponent 
denies that the Westmoreland Board of Education formed an opinion, prior to 
November 2, 1973, to terminate Plaintiff s probationary period, and the state- 

n»>nt in Exhibit "D" that "it is the opinion of the Board of Education. ..", etc. 
is incorrect. 


Janes G. Plehn 
J7MES G. PIEHN 


Subscribod and swom to bef ore me 

this 14th day of January, 1974 

/s/ Arthur F. Barns 
ARTHUR F. BAPNS 
Notary Public 






UNITED STATES DISTRICT COURT 

POR TUE NORTHERN DISTRICT OF NEW YORK 

************************* 



* * * * * 


FRANDIS C. PLANO, 


vs. 


Plaintiff, * 

* 


CLIFHDRD W. BAKER, Individually ard as Supervising * 

Principal of Westmoreland Central School District, 

F • WRiGlT JOENSON, Individually and as District * ANSWERING AFFIDAVIT 

Superintendent of Schools of Oneida 1-Madison- - 

Herkimer Counties, FRANK R. MELIE, Individuany * 

aid as Clerk of the Board of Education of 

Westmoreland Central School District, JCHN AdE, * 

CYNTHIA BAFNS, JOHN A. ND WAK, JAMES G. PLEHN 

HAHJARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, * 

as Individuals and as Members of the Board of 

Education of the Westmoreland Central School * 

District, Westmoreland, New York, ard the BOARD 
OF EOJCATIDN OF THE WESTMORELAND CENTRAL SCHOOL * 

DISTRICT, Westmoreland, New York 

* 

Defendants. 

**********************^ #a ^^ aa# 


STATE CF NEW YORK ) 

: ss.: 

County of Oneida ) 


BARBARA RICHARDS, being duly swDm, d epos es ard says: 

1. That Sj|pe resides at RD #2, Rcme, New York, is a manber of the 
Doard of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitled act ion. 

2 . That on November 2, 1973, deponent VDtod with tte majority of 
:aid Board to discontinue the services of Plaintiff as a probationary 
teacher in the Westnorelard Central Sctool District; and that deponent's 
vote was based on a oonviction that the reasons set forth in Exhibit "H" 


of Plaintiff's Canplaint were proven and were sufficiënt to warrant such 
discoritiruance. Exhibit "J" of Plaintiff's Ccnplaint, although rot re- 
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ceiv.*] Ly the Clerk of the Board as prescrüed ty law, ws reoeived by 
your <l. 7 «n<ht on the evening of November 1, 1973, aid al 1 of the facts 
oontaintrl in EKhibit "J” as they pertained te the reasons given in Ekhihit 
"H" wre carefully reviewed and oonsidered. 

3. Hiat your deponent denies that "a nmor that deponent had dated 
a ninth-grade girl" (see plaintiff's affidavit of January 8, 1974) was 
discussod at a Baard meeting on October 30, 1973, and denies that this 
or any other nmor was a factor in determining her said vote. 

4. That with regard to Qthibit "D" of Plaintiff's Corplaint, your 
dejxonent denies that the Westmoneland Board of Education fbzmed an apin ion, 
prior to November 2, 1973, to terminate Plaintiff's prebationary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board of 
Education... ", etc., is incorrect. 

It: is ^ opinion of your deponent that if the Plaintiff is re- 
instated to his former teaching position in the Wesünoreland Scfool System, 
it will have a definite detrimental effect upon and be very disruptive to 
the educational process in that System. At least ten parent-taxpayers have 
sta tod to your deponent that they will never allow a child of theirs to be 
taught English, a required oourse, by Plaintiff. A great deal of agitation, 
and, upon Information and belief, physical contact, between synpathizers 
with Plaintiff and those not in synpathy with him, occurred in the School 
System preceding the Plaintiff's dismiss al, including a sit-in strike which 
necessitated the closing of the School. In the opinion of your deponent, if 
the Plaintiff were re-instated, this agitation would re-occur very possibly 
to a great er extent than in the past; a new probationary teacher has been 




retained to replace Plaintiff, and to now replace this new teacher would 


cause further disruption and be haunful to the studente in ttose classes 

(r* 

/s/_Barbara Richards 


BARBARA RICHAFDS 


Subscribed and swcarn to bef ore me 
this 14th day of January, 1974. 


/s/ Arthur F. Bams 
ARTHUR F. BARJS 
Notary Public 


94a 




UNITïD STATES DISTRICT CDURT 

POR THE NORTHERN DISTRICT OF NEW YCRK 

FRANS IS C. ITANO, * 


vs. 


Plaintiff, * 

* 


CLIFFORD W. RAKER, Individually and as Supervising 
Principal of Westnoreland Central Sctool District, 
I'. WRIOIT JOHNSON, Individually ard as District 
Superintendent of Schools of Oneida l-Madison- 
Herkimer Counties, FRANK R. MEE IE, Individually 
urd as Clerk of the Board of Education of 
Westnoreland Central School District, JOHN NZEE , 
CYNTHIA BARNS, JOIN A. NCWAK, JAMES G. PLEHN, 
BARBARA RICHARDS, MICKEY ROMEO, HOhARD WALKER, 
as Individuals and as Members of the Board of 
Education of tiie Westnoreland Central School 
District, Westnoreland, New York, ard the BCAFÜ 
OF EDLCATION OF THE WESTMDRELAIÜ CEOTRAL SCHOOL 
DISTRICT, Westnoreland, New York 


★ 

★ 

* 

★ 

* 

* 

* 


* 

Defendants. 

t***************************** 


ANSWFRIM1 AFFIDAVIT 


STATE OF NEW YCRK ) 

: ss.: 

Oounty of Qieida ) 


CYNTHIA ÜARNS, being duly swom, deposes and says: 

1. That she resides at Westiroreland, New York, is a member of the 
Haard of Education of the Westnoreland Central Sctool District, ard is a 
defendant in the above-entitled act ion. 

2. That on November 2, 1973, deponent voted with the majority of 
said Board to disoontinue the services of Plaintiff as a probationary 
teacher in the Westnoreland Central School District; and that deponent’s 
vote was based on a oonviction that the re asons set forth in Exhibit "H" 
of Plaintiff 's Ccmplaint we re prcven and were sufficiënt to warrant such 
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disoontinuance. Exhibit "J" of Plaintiff's conplaint although not 
roceivod by the CLerk of the Board as prescribed by law, was reoeived by 
your deponent on the evening of November 1, 1973, arri all of the facts 
aontalned in Exhibit "J" as they pertained to the reasons given in Exhibit 
"H" were carefully reviewed and oonsidered. 

3. That your depcnent denies that "a rumor that deponent had 
datod a ninth-grade girl" (see Plaintiff's affidavit of Jamary 8, 1974) 
was discussed at a Board meeting on October 30, 1973, arri denies that this 
or any other rumor vas a factor in de termini ng her said vote. 

4. That with regard to Exhibit "D" of Plaintiff’s Ccmplaint, 
ycur deponent denies that the Westmoreland Board of Education forrred an 
opinion, prior to November 2, 1973, to terminate Plaintiff's probationary 
period, and the statement in Exhibit "D" that "it is the opinion of the 
löard of Education...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is 
re-instated to his former teaching position in the Westmoreland Solooi 
System, it will have a definite detrimental effect upon and be very dis- 
ruptive to the oducational process in that System. Parent-taxpayers have 
stated to your deponent that they will never allow a child of theirs to be 
taught English, a required oourse, by Plaintiff. A gneat deal of agitation, 
and, u[xjn information arri belief, physical contact, between synpathizers 
with Plaintiff and those not in synpathy with him, occurred in the Sctool 
System preceding the Plaintiff’s dismissal, including a sit-in strike which 
necessitated tlo closing of the School. In the opinion of your deponent, 

if the Plaintiff were re-instated, this agitation would re-occur very 





9 possibly to a yreater extent than in the past; a new probationary teacher 

has been retained to replace Plaintiff, and to now repiace this new teacher 
would cause further disruption and be hannful to the studente in those 


classes. 


/s/ Cynthia Barns 
CYNTHIA BAFNS 


Subscrihed and swom to bef ore rre 
this 14th day of January, 1974. 


/s/ 



Arthur F. Barns 
APTHJR F. RARNS 
Itotary Public 
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UNITED STATES DISTRICT OOURT 

/•’OR THE NCRTHERN DISTRICT OF NEW YORK 

*****************i,i,i li , i , i , i , ili , i , i ' 1 ' i ' 

★ 

* 

* 

* 

* 

* 

ANSWEKTNG AFFIQWIT 
* —- 

* 

★ 

★ 

★ 

★ 

STATE OF NEW YORK ) 

: ss.: 

ODunty of Oneida ) 

JOHN ACEE, being duly sworn, deposes and says: 

1. That he resides at RD #1, Whitasboro, New York, is a manber 

of the board of Education of the Westmoreland Central School District, and 
is a de fondant in the abov<—entitled action. 

2 . That on November 2, 1973, deponent voted with the najority 
of said board to discontinue the services of Plaintiff as a prohationary 
teacher in the Westmoreland Central School District; and that deponent's 
vote was based on a oonviction that the reasons set forth in Exhibit "H" 
of Plaintiff's Canplaint were proven and were sufficiënt to warrant such 


FRANCIS C. PLANO, 


Plaintiff, 

vs. 

CLJFFORd W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. fcRiarr JOItlSON, Individually and as District 
Superintendent of Schools of Cheida 1-Madison- 
Herkimer Counties, FRANK R. MED IE, Individually 
and as Clerk of the Board of Educaticn of 
hbstmoreland Central School District, JOHN ACEE, 

CYNTHIA BARNS, JOHN A. NOfc&K, JAMES G. PLEHN, 

HAREARA R1CHARDS, MICKEY ROM», HOWRD WALKER, 
as Individials and as Members of the Board of 
Education of the Westmoreland Central School 
District, W?stmoreland, New York, and the BOARD 
OF EDUCATICN OF THE WESTMORELAND CENTRAL SCHOOL 
DISTRICT, westmoreland, New York 

Defendants. 

*********** ****************** 
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disoontinuance. Exhibit "J" of the Plaintiff's Oosrplaint, although not 
receivod by the Clerk of the Board as prescribed by law, was received by 
^ur deponent on the evening of ïtovember 1, 1973, and all of the facts 
containod in Exhibit "J" as they pertained to the reasons given in Exhibit 
"H" were carefully reviewed and oonsidered. 

3. That ycur deponent denies that "a ruror that deponent had dated 
a ninth-yrade girl" (see Plaintiff 's affidavit of January 8, 1974} was 
öiscussed at a Board meeting on October 30, 1973, and denies that this 

or any other rumor was a factor in determining his said vote, 

4. That with regard to Exhibit "D" of Plaintiff's Ccmplaint, your 
deponent denies that the Westmoreland Board of Education farmed an opinion, 
priox to November 2, 1973, to terminate Plaintiff's probatiorary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board 

of Education...", etc. is inaorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his former teaching position in the Westmoreland School System, 
it will have a defiiüte detrimental effect upon and be very disruptive to 
the educational process in that System. At least three parent-taxpayers 
have stated to your deponent (and ethers, upon information ard belief, 

tti'I 1ikovisc) that thQ^ will never allow a child of theixs to be taught 
English, a required oourse, by Plaintiff. A great deal of agitation, ard, 
upon information and belief, physical contact, between syrpathizers with 
Plaintiff and those not in sympathy with him, occurred in the School System 
preceding the Plaintiff 's dismiss al, including a sit-in strike which 
necessitated the closing of the sclool. In the opinion of your deponent, 
if the Plaintiff were re-instated, this agitation would re-occur very 
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I»/ibj-b ly to a yreater ex tent than in the past; * new probationary teacher 
fias been retained to replace Plaintiff, ar- 1 to row replace this new teacher 
would cause further disruption and be harmful to the students in those 
classes. 

/s/ John Acee 

JOHN ACEE 

Subficribed and swom to bef ore me 
this 14th day of January, 1974. 

/s/ Arthur F. Barns 

ARTHLJR F. BAFNS 
Notary Public 
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UNITED STATES DISTRICT OOUPT 

POR THE NORTHERN DISTRICT OF NEW YORK 


FRANCIS C. PLANO,* 


Plaintiff, 


* 

* 

* 

* 

* 


vs. 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MET J E, Individually and 
as Clerk of the Board of Education of Westmoreland 
Central School District, JCHN ACEE, CYNTHIA BARJS, 
JOHN A. NOWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MICKEY ROMEO, HOWARD WALKER, as Individuals and as 
Marbers of the Board of Education of the Westmore¬ 
land Central School District, Westmoreland, New 
York, and the BOARD OF EDUCATION OF THE WESTMORELAND 
CENTRAL SCHOOL DISTRICT, Westmoreland, New York, 


* 

* 

* NOTICE OF CROSS-MOTION 

* TO DISMISS and 

* ANSWERING AFFIDAVITS 

* — — 

* 

* 

* Civil Action 

* No. 73-CV-562 

* 

* 

* 

* 

* 


Defendants. * 

* 


PLEASE TAKE NOTICE that the undersigned, upon the annexed affidavits, 
will move this Court to dismiss Plaintiff's Ccrplaint in addition to answer- 
ing the motion brought by Plaintiff for a terporary restraining order and 
a prelindnary injunction, before the Honorable James T. Foley, United States 
District Court, Federal Post Office Building, City of Albany, New York, on 
the 21st day of January, 1974, at 10:00 o'clock in the forenoon of that day 
or as soon thereafter as oounsel can be heard. 


TO: BERïAFD F. ASHE 

Attomey for Plaintiff 
Office and P.O. Address 
80 Wolf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 


/s/ Michael P. DeSantis 
MIQIAEL P. DeSAOTIS, ESQ. 

Attomey for Defendant Board of 
Education of the Westmoreland 
Central School District, et al 
Office and Post Office Mdress: 
709-10 First National Bank Buildina 
Utica, New York 13501 
Telephone: (315) 724-2155 


101a 








UNITED STATES DISTRICT CDUFT 

POR THE NORTHERN DISTRICT OF NEW YORK 

****************************************************** 


* 

FRANCIS C. PLANO, * 

* 

Plaintiff, * 

* 


vs. * 

* 

CLIFPOFD W. BAKER, Individually and as Svpervisinq * 
Principal of Westmoreland Central School District, * 
F. WRIOfT JOHNSON, Individually and as District * 
Superintendent of Schools of Oneida 1-Madison- * 

Herkijner Counties, FRANK R. MELIE, Individually * 

and as Clerk of the Board of Education of * 

Westmoreland Central School District, JOHN ACEE, * 
CYNTHIA BAFNS, JOHN A. iJHWAK, JAMES G. PLEHN, * 

BARBARA RICHARDS, MICKEY ROMEO, HCWARD WALKER, * 

as Individuals and as Mombers of the Board of * 

Education of the Westmoreland Central School * 

District, Westmoreland, New York, and the DOARD * 
OF EDUCATICN OF TOE WESTMORELAND CENTRAL SCHOOL * 

DISTRICT, Westmoreland, New York, * 

* 

Defendants. * 


****************************************************** 


CROSS-MOTION TO 
DISMISS CDMPLAINT 


Civil Action 
No. 73-CV-562 


Upon the Canplaint, Answer and annexed Affidavits, the Def endants 
move this Court for judgment dismissing the action on the merits because 
the ocmplaint fails to state a cau.se of action against Def endants upon which 
relief can be granted and because facts which cannot be disputed show that 
no aonstitutional, Federal or other right of the Plaintiff has been violated 
by the action cotplained of, and that Plaintiff has f ai led to exhaust his 
administrative and other remedies. 


TO: BEFNARD F. ASHE, ESQ. 
Attomey for Plaintiff 
Offioe and P.O. Address: 
80 Wolf Road 
AJLbany, New York 12205 
Tel. No. (518) 459-5400 


/s/ Michael P. DeSantis, Esq. 
MICHAEL P. DeSANTIS, ESQ. 

Attomey for Defendant Board of 
Education of the Westmoreland 
Central School District, et al. 
Office and Post Office Address: 
709-10 First National Bank Buildinq 
Utica, New York 13501 
Telephone: (315) 724-2155 
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UNITED STATES DISTRICT COURT 

POR THE NORIHEFN DISTRICT CF NEW YORK 


* 

FRANCIS C. PLANO, * 

* 

Plaintiff, * 

* 

VS. * 

r—- 

CLIFFORD W. RAKER, Individually and as Supervising * 
Principal of Westmoreland Central School District, * 
Superintendent of Schools of Oneida 1-Madison- * 

Herkimer Ccunties, FRANK R. MELTE, Individually * 

and as Clerk of the Board of Education of Westmore- * 
land Central School District, JOHN ACEE, CYNTHIA * 

BARNS, JOHN A. NOWAK, JAf^S G. PLEHN, BARBARA * 

RICHARDS, MICKEY ROMEO, HOWARD WALKER, as Indivi- * 

duals and as Members of the Board of Education of * 
the Westmoreland Central School District, West- * 

morel and, New York, and the BQAFD OF EDUCATION OF * 
THE WESTNDRELAND CENTRAL SCHOOL DISTRICT, West- * 

moreland, New York, * 

* 

Defendants. * 

* 


ANSWERING AFTI DAVIT 


Civil Actim 
No. 73-CV-562 



STATE OF NEW YORK) 

ss.: 

OOUNTY OF ONEIDA ) 

CLIFFORD W. BAKER, being duly swom, does hereby depose and say: 

1. That your deponent is the Supervising Principal of the Westmore¬ 
land Central School District. 

2. That ycur deponent has read the Answer to the Ccnplaint herein and 
does herewith affirm saire inoorporate same herein by referenoe, and does 
herewith reiterate and re-affirm same in response to adnitting in whcle or 
in part, and/or denying, in whole or in part, as the case may be, paragraphs 
numberod 1 - 27, of Plaintiffs affidavit herein for terporary and pre- 
liminary reliëf. 

3. That the Plaintiff herein, at the times mentionod in the Carplaint 
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herein, was a secondary English Teacher at the Westmoreland Central School. 
That he taught students therein in the 10th and llth Grades of High School 
ranging in age fran 14 years of age and upwards. That these classes are 
mixed classes oontaining male pupils and female pupils. 

4. That the Westmoreland Central School District lies in a sub- 
stantially rural area. This is a snt.ll school district ccnsisting of approxi- 
mately 1700 pupil [sic] in grades fron kindergarden through high school 
seniors. 

5. On July 1, 1972, Plaintiff was given a probationary appointment in 
the tenure area of Seoondary English in the Westmoreland Central School Dis¬ 
trict. A copy of his appointmerit is marked Exhibit "B" in Plaintiff's 
Ccrplaint. 

6. Plaintiff had never taught nor been appointed to teach at the West- 
moreland Central School District prior to July 1, 1972. 

7. On September 27, 1973, I determined to make a reguest to the Dis¬ 
trict Superintendent of Schools for a reoermendation to terminate the pro¬ 
bationary appointment of Plaintiff as of November 1, 1973. 

8. I made this request without direction or suggestion from the Board 
of Education of the School District. 

9. The decision to terminate the probationary appointment of Plaintiff 
was made in acaordanoe with the usual and custonary procedures in such cases 
made and provided based upon aocertainable and definite standards and reasons 
therefore and Plaintiff was notified of such reasons. 

10. At the Westmoreland Central School District, as at all Central School 
Districts, all teachers are initially appointed to a probationary oeriod and 
anployment does not beoane permanent during efficiency and good behavior 
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until af ter fivc years of oontinuous service in the school district as a 
teacher. Teachers who have not thus aoquired permanent tenure are oroba- 
tionary for a period of five years. 

11. The normal and custcmary meaning of a probationary appointmant is 
that such a teacher is not entitled to a five year probationary period with- 
in which to prove himself, but rather, during said period, his appointnent 
may be terminated at any time in accord with sections 3013, 3031 and 3019a 
of the Fducation Law of the State of Nw York. 

12. That in the case of Plaintiff, in terminating his probationary 
period, the raquired steps and procedures as set forth in sections 3013, 
3031, and 3019a of the Education Law were followed in all respects. 

13. In addition to those provisions of law, the School District is also 
bound by the Taylor Law of the State of New York, which is that portion of 
the Civil Service Law and goveri.s and mindates certain rights and obliga- 
tions as between public erployees and publfc erployers. The Westrroreland 
Central School District is such a public or govemmental enployee as is 
defined in the Taylor Law. As such an errployer, the Westmoreland Central 
School District is obliged to reoognize employee associations or unions 

and to bargain with therr and also is obliged to enter into negotiated agree- 
ments with Teachers Association. 

14. On July 1, 1972, the Supervising Principal of the Westmoreland Cen¬ 
tral School District entered into an agreement with the Westmoreland Central 
School Teachers Association which said agreanent was for a period of two 
years until June 30, 1974. That during all of the times oonplained of bv 
Plaintiff in his Ccmplaint herein, said agreonent was in full foroe and 
effect. 
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15. That the Plaintiff is a member of the Westmoreland Teachers 
Association. 

16. That on the 6th day of November, 1973, the Plaintiff through the 
Westmoreland Teachers Association instituted grievance proceedings. On 
Novenber 30, 1973, a formal written statement of grievances markod Exhihit 
"1" herein was presented to deponent. All of the steps required to be taken 
by the Plaintiff thereunder have been taken by him or in his v ahalf. The 
latest step taken in such proceedings was a hearing under paraaraph "7" of 
the agreement. That your deponent conducted a hearing on the lOth da” of 
December, 1973 and within five (5) days thereafter your deponent made a 
decision a oopy of which is herein marked Exhibit "2" disaT'owing the 
grievance and forwarded same in writing to the President of the Teachers' 
Association and to the Association. No further response from Plaintiff or 
the Westmoreland Teachers Association has been received by your denonent or 
the School District. 

Under paragraph 9 of the grievance procedure - - - "The Teachers 
represenced oy the Association may appeal a deterraination of the Supervising 
Principal to the Board of Education and request a hearing of the Board of 
Education." Ihis paragraph 9 makes it mandatory upon the Board of Education 
to grant a hearing. Tn past practioe and procedure, in the following of 
tnis grievance prooeuure uie óoara oi duucacxon .ias grantuc a hearing, aliow- 
ing the grieving teacher to present whatever evidence or witnesses he desired. 

The grievance procedure goes even further, and in paragraph 13 
thereof, States that if the grieving teacher or the Teachers Association is 
not satisfied with the decision of the Board of Education, they ma” then, 
within ten (10) days af ter the Board of Education's decision recruest that 
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the grievance be submitted to arbitration by an arbitrator frcm the Public 
Enployees Relations Board. 

This is an adninistrative rernedy available to Plaintiff. It is 
still pending and has not been exhausted or ooncluded and provides him with 
an avenue to pursue the relief he requests without the necessity of insti- 
tuting this Court action. 

17. That the Plaintiff has available to him an additional renedy or 
right to relief under section 310 subsection 4 of the Educaticn Law of the 
State of Nerf York. This section of law provides that any person oonceiving 
himself aggrieved may review the determination of a Board of Education by 
appealing to the Ccrmissioner of Education of the State of New York. The 
Plaintiff has not as yet, to my kncwledge, availed himself of this remedy. 

18. Further, it is in the opinian of deponent if the Plaintiff is re- 
instated by judicial order to his former teaching pos it ion in the Westrore- 
land School systen, it will have a very detrimental effect upon and be very 
disruptive to the educational process in that System. 

19. Certain parents have stated to deponent that they will never let 
their children attend Plaintiff's classes. On December 7, 1973, which was the 
last day which Plaintiff taught in the Westnx eland School System, there 

was a sit-in strike of students carrying placards and wearing buttons in 
svp; of Plaintiff 's retention. Police were cal led in, and it was 
ne>assary tc close the School on that day. On this sarre date, there were 
inci nts of physical contact between students in sympathy with and those 
not in sympathy with Plaintiff's retention. In deponent's opinion, these 
incidents would definitely re-oocur. 

20. Based on other statements made to deponent bv paren ts and nenrbers 
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of the School District, there is a definite threat that physical violence 
oould occur if Plaintiff is sunmarily j. <=-insta ted. 

21. In po int of fact, Plaintiff himself asked for police protection on 
December 7, 1973. 


Clifford W. Baker 
Clifford W. Baker 


Svrom to bef ore me this 15 
day of January, 1974. 


/s/ Michael P. DeSantis _ 

Notary Public, County of Oneida, N.Y. 


< 


v 


I 





EXHIBIT "1" ATTACHED TO ANSWERING 
AFFIDAVIT OF DEFENDANT BAKER 


GRIEVANCE NO. 1-73/74 


WES1MDRELAND TEAQIERS ASSOCIATICN 
WESTMDRELAND, NEW YORK 


Aggrieved Party 
Position 

Provision Violated 


STATEMENT OF GRIEVANCE DATE 11/30/73 _ 

STAGE 2 _ 

Donald R. Mattis, Et. al. _ 

Grievance Chairman, Westmoreland Teachers Assoc. _ 

Articles I, II, IXX, XXIII, XXVII, XXX, XXXI AND OTOERS 


Nature of Grievance The Supervising Principal and Board of Education 

-circum vented the intent and letter of the negotiated agreqnent in 

_ disnussal of Mr. Frank Plano, a metnber of the negotiating unit. 


Redress Sought_ Mr. Plano be ^unediately reinstated without loss of 

- a ^i prxvolage and be granted $1,000 or appropriate amount 

_ in punitive damagas. ___ 


Signe d Donald R. Mattis 
Teacher 


Signe d Donald R. Mattis 

for the Association 








EXHIBIT "2" ATTACHED TO ANSWERING 
AFFIDAVIT OF DEFENDANT BAKER 


WESTMORELAND CENTRAL SCHOOL DISTRICT 
Westmoreland, New York 13490 

315/853-6187 315/339-3000 


Board of Education 

Micky Rcmeo, President 

Barbara Richards, Vice-President 

John Acee 

Cynthia Bams 

John Nowak 

Jarres Plehn 

Howard Walker 


Supervising Principal 
Clifford Baker 

Building Principals 
Richard Stanlev, 
Junior Senior High 
Deforest A. Hill, 

Elementary 

Business Manager/Clerk 
Frank R. Melie 


December 17, 1973 


Mr. Dcnald Mattis 
Westmoreland Central School 
Westmoreland, New York 13490 


Re: Grievance #1-73/74 
Dear Mr. Mattis: 

I find that the statement of grievance #1-73/84, cated November 30, 1973, 
under the facts and under the law has no merit, and that no provisions of 
the agreement have been violated. 

Th eref ore, there is no leg cd. grievance, and the redress sought is herewith 
deniecL 

Sincerely yours, 

/s/ Clifford Baker 
CLIFFORD BAKER 
Supervising Principal 

CB/jh 

cc: Westmoreland Teachers Association 
Richard Rosinski 
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UNITED STATES DISTRICT COURT 

FOR TOE NORTOERN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 


Plaintiff, 


vs. 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRIGHT JQHNSCN, Individuallv and as District 

Superintendent of Schools of Oneid [sic] 1-Madison- 

Herkimer Counties, FRANK R. MELIE, Individually and AFFIDAVTT 

as Clerk of the Board of Education of Westmoreland 

Central School District, JOHN ACEE, CYNTHIA BARNS, 

JCHN A. NOWAK, JAMES G. PI£HN, BARBARA RICHARDR, 

MICKEY ROMEO, HOWARD WALKER, as Individuals and as 
Menfcers of the Board of Education of the Westmore- 
land Central School District, Westmoreland, New 
Yrok, and the BOARD OF EDUCATION OF TOE WESTMDRE- 
IAND CENTRAL SCHOOL DISTRICT, Westnoreland, New 
York, 


Defendants. 


STATE OF NEW YORK) 

ss.: 

OOUNTY OF CNEIDA ) 

FRANK R. MEILIE, being duly swom, does hereby depose and say: 

Board of Education of the [sic] 

That your deponent is the Clerk of the/Westmoreland Central School 
District and is fully familiar with all of the facts set forth herein. 

That as such Clerk, your deponent is an officer of such School District 
authorized under the Education Law and other pertinent statutes of the State 
of New York to accept or reoeive the service of process, or other notices 
oonoeming any actions, judicial and non judicial wherein any relief or re- 
dress is sought against said School District or its Board of Education. 

That your deponent has examined the records kept in the ordinary oourse 
of business of the Westmoreland Central School and finds as follows: 
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That the Board of Education of the Westmoreland Central School District 
00 November 2, 1973 did vote to terminate the profoaticnary period of the 
Plaintiff and that notice of this termination was forwarded to the Plaintiff 
on November 5, 1973. 

That your deponent further finds that no appeal from this decision and 
notice has been received by the Board of Education of the Westmoreland Cen¬ 
tral School District or filed therein, that no application for review of 
said decision and notice to the Cortmissioner of Education of the State of 
New York has been received by the Board of Education of the Westmoreland 
Central School District or filed therein. 

Ihat to the kncwledge of deponent, the only papers received by your 
deponent and filed in the Clerk's Office sinoe the Notice of Termination of 
Plaintiff s probationary period have been the Surrmons and Gomplaint in the 
within acticn and the Motion and Affidavit for temporary and preliminarv 
relief in the within action. That, although not renuired to be filed in the 
Clerk's Office, there is also, in the school's records, the filing of the 
grievanoe under the Teacher's Agreement in behalf of Plaintiff. 

That on or about October 3, 1973, a Notice, Exhibit "F" in the Ccrplaint 
herein was forwarded to the Plaintiff, setting forth among, other things that 
the Plaintiff may file with the Clerk of the Board of Education a written 

response to the reasons for termination, not later than "seven (7) days prior 

to the date of the Board Meeting on November 2, 1973. 

That the Plaintiff did not, within said seven (7) day period file his 

^ with the Clerk of the Board. In fact, I never received a oopy 
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of same, at any tune, from the Plaintiff. 


/s/ Frank R. Melie 
Frank R. Melie 


Swom to bef ore me this 15th 
day of January, 1974. 


/s/ Arthur F. Bams _ 

Notary Public, County of Oneida, N.Y. 



UNITED STATES DISTRICT OOURT 

FOR TOE NOFTTOEFN DISTRICT CF NEW YORK 

**************************** 

* 

FRANCIS C. PLANO, * 

* 

Plaintiff, * 

* 


CLIFFORD w. BAKER, Individually and as Supervisina * 

Principal of Westmoreland Central Sdiool District, * 

F. WRIGHT JOHNTCN, Individually and as District * 

Superintendent of Schools of Oneida 1-Madison- * AFFIDAVIT 

Herkimer Counties, FRANK R. NFI.TK , Individually and * 
as Clerk of the Board of Educatian of Westrroreland * 

Central School District, JOHN ACEE, CYNIttEA BARNS, * 

JOHN A. NOWAK, JANES G. PLEHN, EARBARA RICHARDS, * 

KtCKEY ROMEO, HOWARD WALKER, as Individuals and as * 

Menfcers of the Board of Educaticn of the Westmore- * 
land Central School District, Westmoreland, New * 

York, and the BOARD OF EDUCATICN CF TOE WESTNORE- * 


LAND CBfTRAL SCHOOL DISTRICT, Westmoreland, New York, * 

* 

Defendants. * 

**************************** 

STATO OF NEW YORK ) 

: ss.: 

County of Oneida ) 

RICHARD STANLEY , beina duly swom, deposes and says: 

1. That he resides at RD #2, Rome, New .ork. 

2. Tnat since July 1, 1973, he has been the High School Principal in 
the Westnoreland Central School District, Westmoreland, New York. 

3. That your deponent has an administrative policy which recruires 
High Sdiool teachers to submit to him weekly lessen plans. The purpose of 
this policy is tvao-fold: 

(a) In the event that a substitute teacher is called for, he will 
be able to show such plan to the substitute teacher; 

;b) In the event that your deponent detexmines to moniter a class, 
he can read the lessen plan in advanoe of that class and have knowledge of 
what is to transpire. 


114a 




4. Tïiat it is not your deponent's policy to read all lesson plans of 
all. teachers for the purpose of approving content, and in po int of fact, 
your deponent did not read the lOth-grade English assignment by Francis C. 
Plano, a teacher in the Westmoreland School System prior to September 26, 
1973, nor did he ever approve the same. 


/s/ Richard Stanley 

(Richard StanleyT 


Subscribed and swom to before me 
this 14th day of January, 1974. 


/s/ Arthur F. Bams _ 

ARTHUR F. BAFNS 

Notary Public, State of New York 
Appointed in Oneida County 
My Cannission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT OOUKT 
POR TOE NOFTOEFN DISTRICT CF NEW YORK 
*************************** WWjkjk)k(kl(k4j( , tMWMA<tAjk ^ Mjt 


* 

FRANCIS C. PIANO, * 

* 

Plaintiff, * 

* 


vs. 


* 


CLIFPORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRIGrr JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. hELIE, Individually and 
as Clerk of the Board of Education of Westnoreland 
Central School District, JOHN ACEE, CYNTHIA BARNS, 
JOHN A. NCWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MICKEY ROMEO, HCWARD WALKER, as Individuals and as 
Matbers of the Board of Educaticn of the Westrrore- 
land Central School District, Westmoreland, New 
York, and the BOARD OF EDUCATION OF TOE WESTMDRE- 
LAND CENTRAL SCHOOL DISTRICT, Westmoreland, New 
York, 


* 

* 

* 

* 

* 

* 

* ANSWERING AFFI DAVIT 

* “— 

* 

* 

* 

* 

* 

* 

* 


* 


Defendants. * 

******************************************* *********** 


STATE OF NEW \ORK ) 

: ss.: 

County of Oneida ) 

MICKEY ROMEO, being duly swom, deposes and says: 

1. That she resides at RD, Clintcn, New York, is a member of the Board 
of Education of the Westmoreland Central School District, and is a defendant 
in the above-entitled acticn. 

2. That on November 2, 197 deponent voted with the majority of said 
Board to discontinue the services of Plaintiff as a probationary teacher in 
the Westmoreland Central School District; and that deponent's vote was baseö 
on a aonviction that the reasons set forth in Exhibit "H" of Plaintiff 's 
Caiplaint were proven and were sufficiënt tc warrant such disocntinuanoe. 
Bchibit ”J" of Plaintiff's Ccrplaint, although not reoeivod by the Clerk of 
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the Board as prescribed by law, was received by your deponent on the even- 
ing of November 1, 1973, and all of the facts oontained in Exhibit "J" as 

they pertained to the reasons given in Exhibit "H" were carefully reviewed 
and oonsidered. 

3. That your deponent denies that "a rumor that deponent had dated a 
n’nth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
cussed at a Board meeting on October 30, 1973, and denies that this or any 
other rumor was a factor in determining her said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Ccrtplaint, your 
deponent denies that the Westmoreland Board of Education formed an opinion, 
prior to November 2, 1973, to teminate Plaintiff's probationary period, and 
the statanent in Exhibit "D" that "it is the opinion of the Board of 
Education...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his former teaching pos it ion in the Westrroreland School Systan, 
it will have a definite detrimental effect upon and be very dis: >tive to 
the educational process in that System. Parent-taxpayers have stated that 
they will neyer allcw a child of theirs to be taught English, a required 
oourse, by Plaintiff. A great deal of agitaticn, and, upon information and 
belief, physical aontact, between synpathizers with Plaintiff and those not 
in synpathy with him, occurred in the School System preceding the Plaintiff's 
dismissal, including a sit-in strike wh.ich neoessitated the closing of the 
School. In the opinion of your deponent, if the Plaintiff were re-instated, 
this agitation would re-occur very possibly to a greater extent than in the 
past; a nw probationary teacher has been retained to replace Plaintiff, and 
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to now replace this new teacher would cause further disruption and be harmful 
to the studente in those classes. 


/s/ _ Mickey Romeo 

(Mickey Romeo) 


Subscribed and swom to before me 
this 14th d ay of January, 1974. 


/s/ Arthur F. Bams _ 

ARTHUR F. BAHNS 

Notary Public, State of New York 
Appointed in Oneida County 
My Ccmission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT OOllRT 
TOR TOE NORTHERN DISTRICT OF NEW YORK 

**************************** 

* 

FRANCIS C. PLANO, * 

* 

Plaintiff, 

vs. 

CLIFFORD W. BAKER, Individually and as Supervisinq 
Principal of Westmoreland Central School District, 

F. WRIGHT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of West' 
moreland Central School District, JOHN ACEE, 

CYNTOIA BARNS, JOHN A. NOWAK, JANES G. PLEHN, 

BARBARA RICHARDS, MICKEY RONEO, HOWARD WALKER, 
as Individuals and as Members of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BOARD 
CF EDUCATION OF TOE WESTTORELAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York, 

Defendants. 

******** ******************* 

STATE OF NEW YORK ) 

: ss.: 

County of Oneida ) 

JOHN A. NCWAK, being duly swom, deposes and says: 

1. That he resides at RD, Whitesboro, New York, is a marter of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That on November 2, 1973, deponent voted with the majority of said 
Board to discontinue the services of Plaintiff as a probationary teacher in 
the Westmoreland Central School District; and that deponent's vote was based 
on a oonviction that the reasons set forth in Exhibit "H" of Plaintiff's 
Ccmplaint were proven and v ere sufficiënt to warrant such disccntinuance. 
Exhibit "J" of Plaintiff's Gomplaint, although not received by the Clerk of 


* 

* 

* 

* 

* 

* 

* ANSWEKENO AFFI DAVIT 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 
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the Board as prescribed by lav, was received by your deponent on the evening 
of Novanber 1, 1973, and all of the facts oontained in Exhibit "J" as they 
pertained to the reasoms given in Exhibit "H" were carefully reviewed and 
oonsiderod. „ 

3. That your deponent denies that "a rtnor that deponent had dated a 
ninth-grade girl" (see Plaintiff 's affidavit of January 8, 1974) was discussed 
at a Board meeting on October 30, 1973, and denies that this or any other 
rumor was a factor in determining his said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Carplaint, your 
deponent denies that the Westmoreland Board of Education formed an opinion, 
prior to November 2, 1973, to terminate Plaintiff's probationary period, and 
the sta tanen t in Exhibit "D" that "it is the opinion of the Board of Educa¬ 
tion...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his former teaching position in the Westmoreland School System, 
it will have a definite detrimental effect upon and be very disruptive to 
the educational procecs in that System. Upon information and belief parent- 
taxpayers have stated that they will never allow a child of theirs to be 
taught English, a required oourse, by Plaintiff. A great deal of agitation, 
and, upon information and belief, physical oen tact, between synpathizers 
with Plaintiff and those not in sympathy with him, occurred in the School 
System preoeding the Plaintiff's dismissal, incluiing a sit-in strike which 
necessitated the closing of the School. In the opinion of your deponent, 

if the Plaintiff were re-instated, this agitation would re-ocrur verv 
possibly to a greater ex tent than in the past; a new probationary teacher 
has been retained to replace Plaintiff, and to new replaoe this new teacher 


120a 






would cause further disruption and be harmful to the students in those 
classes. 


/s/ John A. Now.ik 
(John A. Nowak) 


Subscribed and swom to before me 
this 14th day of January, 1974. 


/s/ Arthur F. Bams _ 

ARTHUR F. BAH^S 

Notary Public, State of New York 
Appointed in Oneida Councy 
My Ccnnission Expires Mar. 30, 1975 



UNITED STATES DISTRICT OOURT 

FOR THE NORTHEFN DISTRICT OF NEW YORK 


**************************** 

* 

FRANCIS C. PLANO, * 

* 

Plaintiff, * 

* 

* 

* 

* 

* 

* 

* ANSWERING AFFI DAVIT 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

Defendants. * 

* 

**************************** 

STATE OF NEW YORK ) 

: ss.: 

Ccunty of Oneida ) 

JAMES G. PLEHN, being duly swom, deposes and says: 

1. That he resides in Westmoreland, New York, is a ranber of the Board 
of Education of the Westmoreland Central School District, and is a defendant 
in the above-entitled action. 

2. That on Novenber 2, 1973, your deponent, at a meeting of the West- 
moreland Central School Board, voted not to disoontinue the services of 
Plaintiff as a probaticnary teacher in the Westmoreland Central School Dis¬ 
trict. Although the facts presented to the Board, including those in 
Exhibit "J" of Plaintiff's Oon^laint, and considered by the majority of the 


vs. 

CUFTOFD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRlGffT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually and 
as Clerk of the Board of Education of Westmoreland 
Central School District, JOHN ACEE, CYNTHIA BAFNS, 
JOHN A. NOWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MICKEY ROMEO, HCWARD WALKER, as Individuals and as 
Members of the Board of Education of the Westmore¬ 
land Central School District, Westmoreland, New 
York, and the BOARD OF EDUCATICN OF THE WESTMDRE- 
IAND CENTRAL SCHOOL DISTRICT, Westmoreland, New 
York, 
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Board were, in the opinion of your deponent, sufficiënt tn warrant dismissal, 
your deponent feit, despite the failure of past efforts on the part of the 
Administration to oorrect deficiencies on the part of the Plaintiff, that 
the Plaintiff should be given one more opportunity to oorrect his deficiencies. 

3. It is your deponent's opinion, now that the Plaintiff has left the 
Westmoreland School System, that a re-instatanent to his former position in 
that System would be detrimental and disruptive to the educational processes 
in that School System. 

4. There was a great deal of agitation in the School Svstar preceding 
the Plaintiff's dismissal, and were the Plaintiff re-instated this agitation 
aould well re-occur. A new probationary teacher has been retained to replace 
the Plaintiff, and to new replace this new teacher would only cause further 
disruption, particularly to the classes directly involved. 

5. That your deponent denies that "a nmor that deponent had dated a 
ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
cussed at a Board meeting on October 30, 1973. 

6. That with regard to Exhibit "D" of Plaintiff 's Ccrplaint, your de¬ 
ponent dtnies that the Westmoreland Board of Education fonred an opinion, 
prior to November 2, 1973, to terminate Plaintiff's probationary period, and 
the statement in Exhibit "D" that "it is the opinion of the Board of Educa¬ 
tion...", etc., is incorrect. 


/s/ James G. Plehn 
(James G. Plehn) 

Subscribed and swom to bef ore me 

this 14th day of January, 1974. 

/s/ Arthur F. Bams _ 

ARmUR F. BARNS 

Notary Public, State of New York 

Appointed in Oneida County 

Ity Ccrmission Expires Mar. 30, 1975 



UNITED STATES DISTRICT CDURT 

FOR TOE NCKTHEFN DISTRICT OF NEW YORK 

**************************** 

* 

FRANCIS C. PLflNO, * 

* 

Plaintiff, * 

* 


vs. 


* 


CLIFFDFD W. BAKER, Individually and as Supervisinq 
Principal of Westmoreland Central School District’, 

F. WRICHT JCHNSCN, Individually and as District 
Superintendent of Schools of Qneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually and 
as Clerk of the Board of Education of Westnoreland 
Central School District, JOHN ACEE, CYNTHIA BAFNS, 
JOHN A. NCWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MICKEY ROMEO, HCWARD WALKER, as Indiviouals and as 
Marbers of the Board of Education of the Westnore- 
land Central School District, Westnoreland, New 
York, and the BOARD OF EDUCATION OF THE WESTMORELAND 
CENTRAL SCHOOL DISTRICT, Wfestnorelanc , New York, 


* 

* 

* 

* 

* ANSWERING AFFIDAVTT 

* - 

* 

* 

* 

* 

* 

* 

* 

* 

* 


Defendants. * 

**************************** 


STATE CF NEW YORK ) 

: ss.: 

County of Oneida ) 

BARBARA RICHAFDS, being duly swom, deposes and says: 

1. That she resides at RD #2, Rcme, New York, is a maxber of the Board 
of Education of the Westnoreland Central School District, and is a defendant 
in the above-entitled action. 

2. That cn Nova±>er 2, 1973, deponent voted with the majoritv of said 
Board to discontinue the services of Plaintiff as a probatienary teacher in 
the Westnoreland Central School District; and that deponent's vote was based 
on a convicticn that the reasons set forth in Exhibit "H" of Plaintiff's 
Carplaint were proven and were sufficiënt to warrant such disoontinuance. 
Exhibit "J" of Plaintiff's Oorplaint, although not received by the Clerk of 
the Board as prescribed by law, was received by your deponent on the evenina 
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of November 1, 1973, and all of the facts contained in Exhibit "J" as they 
pertained to the reasons given in Exhibit "H" were carefully reviewed and 
oonsidered. 

3. That your deponent denies that "a ruror that deponent had dated a 
ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis¬ 
cus sed at a Board meeting on Octcber 30, 1973, and denies that this or any 
other runor was a factor in determining her said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Ccnplaint, your de¬ 
ponent denies that the Westmoreland Board of Education formed an opinion, 
prior to Novanber 2, 1973, to terminate Plaintiff's probationary period, 
and the statanent in Exhibit "D" that "it is the opinion of the Board of 
Education...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re¬ 
ins ta -eed to his former teaching pos it ion in tlie Westmoreland School Systan 
it will have a definite detrimental effect upon and be very disruptive to 
the education al prooess in that Systan. At least ten parent-taxpayers 

have stated to your deponent that they will never allow a child of theirs to 
be taught English, a required oourse, by Plaintiff. A great deal of agita- 
tion, and, upon information and belief, physical contact, between synpathizers 
with Plaintiff and those not in synpathy with him, occurred in the School 
Systan preceding the Plaintiff's dismissal, including a sit-in strike which 
necessitated the closing of the School. In the opinion of your dep nt, if 
the Plaintiff were re-instated, this agitation would re-occur very possiblv 
to a greater extent than in the past; a new probationary teacher has been 
retained to rep 1 ace Plaintiff, and to now repiace this new teacher would 
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cause further disruption and be harmful to the stuients in those classes. 


/s/ Barbara Richards 
(Barbara Richards) 


Subscribed and swom to bef ore me 
this 14th day of January, 1974. 


/s/ Arthur F. Bams _ 

AJÜHUR F. BARNS ' 

Notary Public, State of New York 
Appointed in Oneida County 
My Ganmission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT CDUFT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

* * 

* 

* 

* 

* 

★ 

VS. 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRlQfT JCIINSCN, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MEKTE, Individually and 
as Clerk of the Board of Education of Westmoreland 
Central School District, JOHN ACEE, CYITTOIA BARNS, 

JOHN A. NCWAK, JAMES G. PLEHN, BARBARA RICHARDS, 

MICKEY ROMEO, HCWARD WALKER, as Individuals and as 
Members of the Board of Education of the Westmore- 
land Central School District, Westmoreland, New 
York, and the BOARD OF EDUCATICN CF TOE WESTMORE¬ 
LAND CENTRAL SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 

*************** ************ 

STATE OF NEW YORK ) 

: ss.: 

County of Oneida ) 

CYNTOIA BARNS, being duly swom, deposes and says: 

1. That she resides at Westmoreland, New York, is a martoer of the Board 
of Education of the Westmoreland Central School District, and is a defendant 
in the above-entitled action. 

2. That on Novaijjber 2, 1973, deponent votad with the majority of said 
Board to discontinue the services of Plaintiff as a probaticnary teacher in 
the Westmoreland Central School District; and that deponent's vote was based 
on a oonviction that the raasons set forth in Exhibit "H" of Plaintiff 's 
Ccrplaint were proven and were sufficiënt to warrant such disaontinuance. 

"J" of Plaintiff's Carplaint, although not received by ths Clerk of 


* 

* 

* 

* 

* ANSWERING AFFIDAVIT 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 
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*****+*** + * + + + + * + + + + ++ ++ + + 

FRANCIS C. PLANO, 

Plaintiff, 


r 



the Bcyurd as prescribed by law, was received by your deponent on the evening 
of Novortoer 1, 1973, and all of the facts oantained in Exhibit "J" as they 
pertained to the reasons given in Exhibit "H" were carefully reviewed and 
oonsidered. 

3. That your deponent denies that "a rotor that deponent had dated a 
ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
cussed at a Board meeting on October 30, 1973, and denies that this or any 
other nmor was a factor in determining her said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Oonplaint, your 
deponent denies that the Westmoreland Board of Education formed an opinion, 
prior to November 2, 1973, to terminate Plaintiff's probationary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board of 
Education...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re¬ 
ins tated to his forrvr teaching position in the Westmoreland School System, 
it will have a definite detrimental effect upon and be very disruptive to the 
educational process in that System. Parent-taxpaycrs have stated to your 
deponent that they will never allow a child of theirs to be taught English, 

a required aourse, by Plaintiff. A great deal of agitation, and, upon 
information and belief, physical oontact, between synpathizers with Plaintiff 
and those not in synpathy with him, occurred in the School System preceding 

the Plaintiff's dismissal, including a sit-in strike which necessitated the 

» 

closing of the School. In the opinion of your deponent, if the Plaintiff 
were re-instated, this agitation would re-occur very possibly to a greater 
extent than in the past; a new probationary teacher has been retained to re- 
place Plaintiff, and to now replaoe this new teacher oould cause further 
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disruption and be harmful to the students in those classes. 


/s/ _ Cynthia Bams 

(Cynthia Bams) 


Subscribed and swom to before ire 
this 14th day of January, 1974. 


/s/ Arthur F. Bams _ 

AR1HUR F. BARNS 

Notary Public, State of New York 
Appointed in Oneida County 
My Ccrtnission Eiqjires Mar. 30, 1975 
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UNITED STATES DISTRICT COURT 
TOR TOE NORTHERN DISTRICT OF NEW YORK 

************************** 

FRANCIS C. PLANO, 

Plaintiff, 
vs. 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRKJfT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually and 
as Clerk of the Board of Education of Westmoreland 
Central School District, JOHN ACEE, CYNTHIA BAFNS, 

JOHN A. NTWAK, JAMES G. PLEHN, BARBARA RICHARDS, 

MICKEY ROMEO, HCWARD WALKER, as Individuals and as 
Manbers of the Board of Education of the Westmore¬ 
land Central School District, Westmoreland, New 
York, and the BOARD OF EDUCATION OF TOE WESTMORE¬ 
LAND CENTRAL SCHOOL DISTRICT, Westmoreland, New 
York, 

Defendants. 

************************** 

STATE CF NEW YORK ) 

: ss.: 

Ccxinty of Oneida ) 

JOHN ACEE, being duly swom, deposes and says: 

1. That lie resides at RD #1, Whitesboro, New York, is a irerber of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That cm November 2, 1973, deponent voted with the majority of said 
Board to discontinue the services of Plaintiff as a prcbationary teacher in 
the Westmoreland Central School District; and that deponent's vote was based 
on a aonvicticn that the reascns set forth in Exhibit "H" of Plaintiff's 
Canplaint were proven and were sufficiënt to warrant such disoontinuance. 


* * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
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* 
* 
* 
* 

* * 


ANSWERING AFFIDAVIT 
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Exhibit "J" of Plaintiff's Ccrplaint, although not received by the Clerk 
of the Board as prescribed by law, was received by your deponent on the 
evening of November 1, 1973, and all of the facts contained in Exhibit "J" 
as they pertained to the reasons given in Exhibit "H" were carefully re- 
viewed and oonsidered. 

o 

3. That your deponent denies that "a rumor that deponent had dated a 
ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
v-ussed at a Board meeting on October 30, 1973, and denies that this or any 
other rumor was a factor in determining his said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Ccmplaint, your 
deponent denies that the Westmoreland Board of Education formed an opinion, 
prior to November 2, 1973, to terminate Plaintiff's probationary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board of 
Education...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his former teaching pos it ion in the Westmoreland School System, 
it will have a definite detrimental effect upon and be very disruptive to 
the educational process in that System. At least three parent-taxpayers 
have stated to your deponent (and others, upon information and belief, feel 
likewise) that they will never allow a child of theirs to be taught English, 
a required oourse, by Plaintiff. A great deal of agitation, and, upon 
information and belief, physical contact, between syrrpathizers with Plaintiff 
and those not in sympathy with him, occurred in the School Systen preceding 
the Plaintiff's dismissal, including a sit-in strike which necessitated the 
closing of the School. In the opinicn of your deponent, if the Plaintiff 
were re-instated, this agitation would re-occur very possibly to a greater 
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ex tent than in the past; a new probaticuary teacher has been retained to 
replace Plaintiff, and t o . ’ rep 1 ace this new teacher would cause further 
disruption and be harmful to the students in those classes. 

/s/ _ John Acee _ 

(John Acee) 


Subscribed and swom to bef ore me 
this 14th day of January, 1974. 


/s/ Arthur F. Bams 
AKIHUR F. BABNS 

Notary Public, State of Nw York 
Appointed in Oneida County 
My Ccmnission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF NEW YORK 


FRANCIS C. PLAI®, 


Plaintiff, 


-against- 


CLIFFORD W. BAKER, Indiviclually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRIGHT JCttJSCN, Individually and as District 
Superintendent of Schools of Qneida 1-Madison- 
ljerkimer Counties, FRANK R. MEL3E, Irelividually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JCHN ACEE, 
CYNTHIA BARNS, JOHN A. NOWAK, JAMES G. PLEHN, 
BARBARA RICHARDS, MICKEY RCMEO, HCWARD WALKER, 
as Individuals and as Merrbers of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BQAFD 
OF EDUCATION OF THE WESIMORELAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York 

De fendants. 


ANSWERING 

AEFIDAVIT 

ON MOTICN 

73-CV-562 

FC» TEMPORARY 
RESTRAINING 
ORDER AND 
PFELIMINARY 
INJTJNCTICN 


STATE OF NEW YORK ) 

) ss.: 

OOLIsiTY OF CNEIDA ) 

F. WRIGHT JOttiSCN being duly swom, deposes eind says: 

1. I am the District Superintendent of Schools for the First Supervisory 
District of Oneida 1 - Madison-Herkimer Counties, State of New York and as 
such am an enployee of the State of New York. 

2. Pursuant to Sections 3031 and 3013 of the Education Law of the 
State of New York, I am given the authority to reaarmend to Boêurds of 
Education within my district, the disaontinuance of the services of pro- 
bationary teachers during their probationary period of employment. The 
power to accept or rejoct my reocmendation rests solely with the Board of 
Education I an not onpowered in any nanner to override their ultimate 
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deteminations. 

3. Since I have no authority or power to reinstate or reappoint teach- 
ers to their positions, nor power to even affirmatively reoomnend the re¬ 
ins taUment of probationary teachers, I am not a proper party to piaintiff's 
niotion for a tenporary restraining order seeking the mandatory or affirm- 
ative relief of reinstatement to his teaching position. 

4. That the pcwer vested in me to make reocrtmendations for the 
termination of probationary teachers is only and in no way interferes with 
the freedcms guaranteed persons under the first and fourteenth amerriments. 

^ act of recotmending Plaintiffs temination in no way violated piaintiff's 
rights to due process and freedcm of speech, nor did it deprive him of a 
property or personal right under the United States Constitution. 

5. There are approximately 303 probationary teachers in nine (9) 
schools in my supervisory district. In acüition, there are approxirrately 
522 tenured teachers in said schools. It is my re spons ibility to make 
reoormendations to the nine (9) Boards of Education within my district with 
respect to all of these teachers. In view of the large nunber of teachers 
involved, procedures have been establisted whereby supervising principals 
of the schools within rry district request me to make a recarmerdation to 
the Board of Education that oertain probationary teachers' services be 
teminated. If I grant such requests, I then have no furtter control over 
tiie matter and the decision whether to retain or termimte the particular 
teacher rests solely with the Board of Education. 

6. As required by tlie Education Law of tte State of New York, I, to- 
gether with defendant Baker, prepared and signed a letter to the piaintiff 
setting forth the reasons for ny recatmendations. 
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7. I have no authority or pcwer to grant plaintiff a hearing to clarify, 
anplify or explain the reasons fcr his termination and do not have auttority 


or power to ccmpel any of the defendants to do so. 

8. When acting as District Superintendent, I am acting as an enployee 
of the State of New York and in no way am I or can I be oonsidered to be 

an agent of the defendant Board of Bducation. Allegctions contained in the 
Conplaint to that effect are without legal basis and ,ure nerely plaintiff’s 
convenient conclusions. 

9. Plaintiff has not been irreparably harmed by the events which have 
taken place and if his reinstatenent were ordexed it would create confusion 
and hwoc and greatly in ter f ere with the educational proces s at Wéstmoreland 
Central School. Affidavits of Clifford W. Baker, Frank R. Melie, Jchn Acte, 
Cynthia Bams, John A. Nowak, James G. Plehn, Barbara Richards, Mickey Ffcmeo 
and Richard Stanley which support my contentions are attached hereto. 

10. With respect to Exhibit D attached to plaintiff's Conplaint, the 
form used by defendant Baker has been obsolete fcr approximtely three years. 
It was superseded by a new request form, a oopy of which is attached hereto 
and made a part hereof. The new form was prepared by my office and distri- 
luted to all of the schools within my supervisory district, including 
Westmoreland Central School, approximately three years ago. Through in- 
advertence, defendant Baker used the obsolete farms which I accepted and 
dealt with porely as a request by a supervisory principal curi not as a 
request by a Board of Education. 

U. This act ion is frivolous on its face and demonstrates no prctable 
success on the merits. 

12. Plaintiff has an adequate remedy at law and should he succeed in 
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this action can be adequately monetarily ocmpensated for hls dairages. 

13. That deponent has read the Answer herein and States that the 
factual allegations oontained therein are true and inoorporated herein by 
reference. 

14. That deponent inoorporates herein the argument s of oounsel for 
all other defendants as they may be applicable. 

WHHREFORE, deponent respectfully requests that plaintiff's rrotion 
for a tenporary r es training order and preliminary injunction be denied and 
that this Court grant such other further and different relief eis may be 
deaned just and proper. 

/s/_ F. Wright Johnson _ 

F. WRIGHT JOHNSON 

Subscrrbed and swom to bef ore me 
this 16th day of January, 1974. 

/s / John C. Scholl _ 

Notary Public 
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DEPAHIMEMr CF EULCATION 

FIKST SUPERVISOKY DISTRICT CF CNE3DA, MADISON AND HERKIMER CDLNTIES 
BCK 233, YQRKVILLE, NEW YORK 13495 


REQUEST 

TO THE DISTRICT SUPERINTENDENT OF SCHOCLS 
THAT PROBATIDNARY PERIOD m TERMINATED 


It is the opinion of the Chief School 
Administrator that the probationary period of 

(Name of teacher) 
should be terminated as of 


(date) 


Date 


Sigrature 


(Chief School Administrator) 
School District 
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UNITED STATES DISTRICT CDURT 

FDR THE NORTHERN DISTRICT CF NEW YORK 


FRANCIS c. PLANO, 


vs. 


Plaintiff, * 

* 


CLIFPORD W. BAKER, Individually and as Supervising 
Principal of Westnoreland Central School District, 
Superintendent of Schools of Oieida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westnoreland Central School District, JOHN ACEE, 
CYNTHIA BARJS, JOHN A. NOWAK, JAMES G. PLEHN, 
BARBARA RICHARDS, MICKEY RCMEO, HOWAFD V&LKER, 
as Individuals and as Marters of the Board of 
Education of the Westnoreland Central School 
District, Westnoreland, New York, and the BOARD 
OF EEUCATION OF THE WESTNORELAND CENTRAL SCHOOL 
DISTRICT’, Westnoreland, New York, 


* 

* AN SMERING AFFIDAVIT 

* Civil Action 
No. 73-CV-562 

* 

* 

* 

* 


Defendants. 


STATE OF NEW YORK ) 

ss.: 

COUNTY CF ONEIDA ) 


CLIFFCRD W. BAKER, being duly sworn, does hereby depose and say: 

1. That your deponent is the Supervising Principal cf the Westmore- 
land Central School District. 

2. That your deponent has read the Answer to the Canplaint herein 
and does herewith affinr. sane inoorporate sarv_ te rein by reference, and does 
terewith reiterate and re-affirm in response to admitting in wtole or in part, 
and/or denyrng, in whole ar in part, as the case nay be, paragraphs nuinbered 

1 - 27, of Plaintiff's affidavit herein for tenporary and preliminary relief. 

3. That the Plaintiff herein, at the times mentioned in the Ccmplaint 
herein, was a secondary English Teacher at the Westnoreland Central School. 
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That he taught students therein in the lOth ard 11 th grades of High School 
ranging in age fran 14 years of age and upwards. That these classes are 
mixed classes containing male pupils and fenale pupils. 

4. That the Westmoreland Central School District lies in a substantially 
rural area. This is a anall school district aonsisting of appraximately 1700 
pupil [sic] in grades fran kindergarden through high school seniors. 

5. Ch July 1, 1972, Plaintiff was given a prabatiorary appointment 
in the tenure area of Secondary English in the Westmoreland Central School 
District. A copy of his appointment is marked Exhibit "B" in Plaintiff's 
Ccmplaint. 

6. Plaintiff had never taught nor been appointed to teach at the 
Westmoreland Central School District prior to July 1, 1972. 

7. On September 27, 1973, I determined to make a request to the 
District Super intendant of Schools for a reccmendation to terminate the 
probationary appointment of Plaintiff as of November 1, 1973. 

8. I made this request without direct ion or suggestion frcm the 
Board of Education of the School District. 

9. The decision to terminate the probationary appointment of Plaintiff 
was made in acoordance with the usual and custcmary procedures in such cases 
made and provided based upon ascertainable and definite Standards and reasons 
therefore and Plaintiff was notified of such reasons. 

10. At the Westmoreland Central School District, as at all Central 
School Districts, all teachers are initially appointed to a probationary 
period and enployment does not beocme pernanent during efficiency and good 
behavior until after five years of oontinuous service in the school distirct 
as a teacher. Teachers who have not thus acquired pernanent tenure are 
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prcbationary for a period of five years. 

11. The nannal and custonary meaning of a pzobationary appointment 
is that such a teacher is not entitled to a five ^-aar probationary period 
within which to prove himself, but rather, during said period, his appoint- 
ment ma> be terminated at any time in aooord with section 3013, 3031 and 
3019a of the Education Law of the State of New York. 

12. That in the case of Plaintiff, in terminating his probationary 
period, the required steps and procedures as set forth in sections 3013, 3031, 
and 3019a of the Education Law were foilowed in all respects. 

13. In addition to these provisions of law, the School District is 
also bound by the Taylor law of the State of New York, which is that portion 

of the Civil Service Law and cpverns and mandates certain rights and obligations 
as betveen public employees and public enployers. The Westmoreland Central 
School District is such a public or govermental employee as is defined in 
the Thylor Law. As such an employex, the Westmoreland Central School District 
is obliged to reoognize employee associations or unions and to bargain with 

than and also is obliged to enter into negotiatad agreements with Teachers 
Association. 

14. On July 1, 1972, the Supervising Principal of the Westmoreland 
Central School District entered into an agreement with the Westmoreland 
Central School Teachers Association which said agreement was for a period of 
tvo years, until June 30, 1974. That during all of the times conplained of 

by Plaintiff in his ccmplaint herein, said agreement was in full force and 
effect. 

15. That the Plaintiff is a member of the Westmoreland Teachers 
Association. 
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16. That on the 6th day of Novernber, 1973, tte Plaintiff thzough 
the Westmoreland Teachers Association instituted grievance procoedings. On 
November 30, 1973, a formal written statement of grievances narked Exhibit 
"1" herein was presented to deponent. All of the steps required to be taken 
by the Plaintiff thereunder have been taken by him or in his behalf. The 
latest step taken in such proceedings was a hearing urder paragraph "7" of 
the agreement. That your depcnent conducted a hearing on the 10th day of 
Jecanber, 1973 and within five (5) days thereafter your deponent made a 
aecision a oopy of which is herein narked Exhibit "2" disaliowing the 
grievance and forwarded same in writing to the President of the Teachers' 
Association and to the Association. No further response frcm Plaintiff or 
the Westmoreland Teachers Association has been received by your deponent 
or the School District. 

Under paragraph 9 of the grievance procedure-"The Teacher, 

represented by the Association may appeal a determination of the Supervising 
Principal to the Board of Education and request a hearing of the Board of 
Education." Ihis paragraph 9 makes it mandatory upon the Board of Education 
to grant a hearing. In past practioe and procedure, in the following of this 
grievance procedure the Board of EcLcation has granted a hearing, allowing the 
grieving teacher to present whatever evidence or witnesses he desired. 

The grievance procedure goes even futher, and in paragraph 12 thereof, 
States that if the grieving teacher or the Teachers Association is not sat- 
isfied with the decision of the Board of Education, they may chen, within ten 
(10) days af ter the Board of Education 's decision request that the grievance 
be sulmitted to arbitration by an arbitrator frcm the Public Brployees Rela¬ 
tions Board. 

This is an admirustrative remedy available to Plaintiff. It is still 
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pending and has not been exhausbed or ooncluded and provides him with an 
aveme to pursue the relief he requests without the necessity of instituting 
this Gourt act ion. 

17. That the Plaintiff has avaüable to him an additional remedy or 
right to relief under section 310 subsection 4 of the Bducation Law of the 
State* of New York. This section of law provides that ary per 9 on oonceiving 
himself aggrieved may review the determination of a Board of Bducation by 
appealing to the Camiissioner of Education of the State of New York. The 
Plaintiff has not as yet, to my kncwledge, availed himself of this remedy. 

18. Further, it is in the opinion of deponent if the Plaintiff is 
re-instated by judicial order to his former teaching position in the West- 
noreland School System, it will have a very detrimental effect upon ard be 
very disruptive to the educational process in that System. 

19. Certain parents have sta ted to deponent that they will never let 
their children attend Plaintiff's classes. On December 7, 1973, which was 
the last day which Plaintiff taught in the Westmoreland School Systen, there 
vös a sit-in strike of students carxying placards and v.ear j buttons in 
support of Plaintiff's retention, Police were cal led in, and it was necessary 
to close the School on that day. On this same date, there were incidents 

of physical contact between students in sympathy with and those not in syirpatfy 
with Plaintiff's retention. In deponent's opinion, these incidents would 
definitely re-occur. 

20. Based on other statements made to deponent by parents and members 
of the School District, there is a definite threat that physical violence 
aould occur if Plaintiff is sunrarily re-instated. 
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21. In poirit of fact, Plaintiff himself asked far police protection 
on Decanber 7, 1973. 

/s/ Clifford W. Baker 

CLIITOKD W. BAKER 

Sv/om to bef care me this 15 
day of January, 1974. 

/s/ Michael P. DeScintis _ 

Notary Public, Gounty of Oneida, N.Y. 
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EXHIBIT "1" ATTACHED TO ANSWERING 
AFFIDAVIT OT DEFENDANT BAKER 


GRIEVANCE NO. 1-73/74 


WESTMDRELAND TEACHERS ASSOCIATION 
WESTMDRELAND, NEW YORK 


Aggrieved Party 
Positron 

Provision Violated 


STATEMENT OF GRIEVANCE DATE 11/30/73 

STAGE_2_ 

Dona ld R. Mattis, Et. al. _ 

Grievance Qaairman, Westmoreland Teachers Assoc. _ 

Articles I, II, IXX, XXIII, XXVII, XXX, XXXI AND OTHERS 


Nature of Grievance The Supervising Principal and Board of Educatief 

-circuTvente d the intent and letter of the negotiated agreanent i_n 

-—- e dismxssal of Mr. F rank Plano, a manber of the negotiating unit. 


Redress Sought _ Mr. Plano be irmediately reinstated without loss of 

- ^d privé lage and be granted $1,000 or appropriate amount 

_ in punitive damaqes. _ 


Signe d Donald R. Mattis 

Teacher 


Signe d Donald R. Mattis 

for the Association 
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KXHIBIT "2" ATTACHED TO ANSWERING 
AFFIDAVIT OF DEFENDANT BAKER 


WESTMORELAND CENTRAL SCHOOL DISTRICT 
Westmoreland, New York 13490 

315/853-6187 315/339-3000 


Board of Education 

Micky Raneo, President 

Barbara Richards, Vice-President 

John Acee 

Cynthia Bams 

John Nowak 

James Piehn 

licward Walker 


Supervising Principal 
Clifford Baker 

Building Principals 
Richard Stanlev, 
Junior Senior High 
Deforest A. Hill, 
Elcmentary 

Business Manaaer/Clerk 
Frank R. Meiie 


December 17, 1973 


Mr. Dcnald Mattis 
Westmoreland Central School 
Westmoreland, New York 13490 


Re: Grievance #1-73/74 
Dear Mr. Mattis: 

I find that the statement of grievance #1-73/84, dated November 30, 1973, 
under the facts and under the law has no merit, and that no provisions of 
the agreement have been violated. 


Therefore, there is no legal grievance, and the redress sought is herewith 
denitxl. 


Sincerely yours, 


CB/jh 

cc: Westmoreland Teachers Association 
Richard Rosinski 


/s/ Clifford Baker 
CLIFFORD BAKER 
Supervising Principal 
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UNITED STATES DISTRICT (DURT 

POR THE NORTHERN DISTRICT QF NEW YURK 


FRANCIS C. PLANO, 


Plaintiff, 


vs. 

CLIFFORD W. BAKER, Indivldually and as Supervising 
Principal of Westmoreland Central School District 
F. WRIGHT JOHNSON, Individmlly and as District ' 
Superintendent of Schools of Oneida l-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOHN ACEE, 
CYNTHIA BAFNS, JOHN A. NOWVK, JM'ES G. PIEHN, 
BARBARA R IC HARDS, MICKEY ROMEO, HOWARD WALKER, 
as Individuals and as Menbers of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BOARD 
OF EHJCATION OF THE WESIMCFELAND CENTRAL SCHCCL 
DISTRICT, Westmoreland, New York 


AFFIDAVIT 


Defendants. 


STATE CF NEW YORK ) 

ss • 

OOUNTY OF ONEIDA ) 


FRANK R. MELIE, being duly sworn, does hereby depose and say: 

. Board of Education of the f sicl 

Ihat your deponent is the Clerk of the/Westmoreland Central School 

District and is fully familiar with a 11 of the facts set forth herein. 

That as such Clerk, your deponent is an officer of such School 


District authorized under the Education Law and other pertinent statutes of 
the State of New York to accept or receive the service of process, or other 
notices conceming any act ion, judicial arxJ non judicial wherein any relief 
or redress is sought against said School District or its Board of Education. 


That your deponent has examined the records kept in the ordinary 
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course of business of the Westmoreland Central School ard firds as follows: 

That the Board of Educatien of the Westmoreland Central School District 
on November 2, 1973 did vote to terminate the probationary period of the 

Plaintiff and that notice of this termination was forwarded to the Plaintiff 
on Novanber 5, 1973. 

That your deponent further finds that no appeal frem this decision and 
notice has been received by the Board of Education of the Westmorelard Central 
School District or filed therein, that no application for review of said 
decision and notice to the Cormssioner of Education of the State of New York 
has been received by the Board of Education of the Westmoreland Central School 
District or filed therein. 

Hot to the kncwledge of deponent, the on’y papers received by your 
deponait and filed in the Clerk's Office since the Notice of Termination of 
Plaintiff s probationary period have been the Sunmons and Ccmplaint in the 
w ^^ u - n ac tion and the Mot ion and Affidavit for temporary and preliminary 
relief in the within act ion. That, although rot requirea to be filed in the 
Clerk's Office, there is also, in the school's records, the filing of the 
yrievance under the Teacher's Agreanent in behalf of Plaintiff. 

That on or about October 3, 1973, a Notice, Exhibit "F" in the Ccmplaint 
herein was forvarded to the Plaintiff, setting forth among, other things that 
the Plaintiff may file with the Clerk of the Board of Education a written 
response to the reasons for termination, not later than seven (7) days prior 
to the date of the Board Meeting on Novenber 2, 1973. 

That the Plaintiff did not, within said seven (7) day period file 
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his Exhibit "J" vdth the Clerk of the Board. In fact, I never received a 
copy of same, at any time, fran the Plaintiff. 


* 


/s/_ Frank 

FRANK 


a^arn to before me this 15th 
day of January, 1974. 


/s / Arthur F. Barns 

Rotary Public, Ccunty of OneidaTÏÏ.Y. 


:. Melie 
:. MELIE 
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UNITED STATES DISTRICT (DURT 

POR THE N0RTHEH4 DISTRICT OF NEW YORK 


FRAfCIS C. PLANO, 


Plaintiff, 


vs. 


CLHTORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central Schxd District, 4 
F. WRiarr JDINSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herk mier Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOHN ACEE, 

CYNTHIA BAFNS, JOHN A. NOWAK, JAMES G. PLEHN, 

BARBARA RICHAFDS, MICKEY ROMED, HCWAJD WALKER, 
as Individuals and as Menbers of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, a >d the BOARD 
OF EDLCA-T"^ OF THE WESIMORELAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York , 

Defendants. 

****************i t i,i,t l i, ir 1 t i lil1 , i ' 1 ' 1 ' il 
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answering ^ffidavit 


STATE QF NEW YORK ) 


ss.: 


County of Qneida ) 

JOHN ACEE, beuig duly swom, deposes and says: 

1. That he resides at RD #1, Whitesboro, New York, is a manber of the 
Board of Education of the Westmoreland Central School District, and is a 

de fondant in the above-entitled action. 

2. That on November 2, 1973, deponent voted with the majority of said 
Board to discontinue the services of Plaintiff as a probationary teacher in 
the Westmoreland Central School District; and that deponent’s vote was based 
on a conviction that the reasons set forth in Exhibit "H" of Plaintiff's Ccm- 
plaint were proven and were sufficiënt to warrant such discontinuanoe. Exhibit 

J of Plaintiff's Canplaint, although not reoeived by the Clerk of the Board 
as prescribed by law, was reoeived by your deponent on the evening of November 
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1, 1973, and all of the facts oontained in Exhibit "J" as they pertained to 
the reasons given in Exhibit "H" were carefully reviewed and considered. 

3. That ycur deponent derdes that "a nmor that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
cussed at a Board meeting on October 30, 1973, and derdes that this ar any 
other rumor was a factor in determining his said vote. 

4. That with regard to Exhibit "D" of Plaintiff's canplaint, your 
deponent derdes that the Westmoreland Board of Education formed an opirdon, 
prior to November 2, 1973, to terndnate Plaintiff's probationary period, 
and the statenent in Exhibit "D" that "it is the opirdon of the Board of 
Education...", etc., is incorrect. 

5. It is the opirdon of your deponent that if the Plaintiff is 
re-instated to his farmer teaching pos it ion in the Westmoreland School System, 
it will have a definite detrimental effect upon and be very disruptive to the 
educational process in that System. At least three parent-taxpayers have 
stated to your deponent (and others, upon information and belief, feel like- 
wise) that they will ne/er allow a child of theirs to be taught English, a 
roquired ccxirse, by Plaintiff. A great deal of agitation, and, upon infor¬ 
mation and belief, physical contact, between synpathizers with Plaintiff and 
those not in sympathy with him, oocurred in the School System preceding the 
Plaintiff's dismissa. , including a sit-in strike which necessitated the 
closing of the School. In the opirdon of your depcnent, if the Plaintiff 
were re-instated, this agitation would re-occur very possibly to a greater 

ex tent than in the past; a new probationary teacher tas been retained to 
replace Plaintiff, and to now replace this new teacher wculd cause further 
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disruption and be harmful to the students in those classes. 


/s/_ John Acee 

JOHN ACEE 


Subecribed and svxarn to bef are ire 
this 14th day of January, 1974. 


/s/_ Arthur F. Barns _ 

ARTTiUR F. BARNS 

Notary liiblic, State of New York 
Appointed in Cneida County 
My Ccrmission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT CDU KT 
POR TEE NORTHERN DISTRICT OF NEW YORK 

FRANCIS C. PLAN), 

Plaintiff, 
vs. 

CLIFEDRD W. BAKER, Individually and as Supervis ing 
Principal of Westmoreland Central Sctool District, 

F. WRIGHT JDHNSCN, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkintr Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westrnoreland Central School District, JOHN ACEE, 

CWmilA BARJS, JOHN A. NOWAK, JAMES G. PLEHN, 

BARBARA RICHARDS, MICKEY RDMED, HCWAFD WLKER, 
as Individuals and as Menfcers of the Board of 
Education of the Westnoreland Central School 
District, Westmoreland, New York, and the BOARD 
OF EDUCATIDN OF TOE WESIMDRELAÏü CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York 

Defendants. 

STATE OF NEW YORK ) 

: ss 

County of Oneida ) 

CYNTHIA BAFNS, being duly swom, depoees and says: 

1. That she resides at Westmoreland, New York, is a nember of the 
Board of Education of the Westmoreland Central School District, and is a 
deferriant in the abo/e-entitled action. 

2. That on Novenber 2, 1973, deponent voted with the majority of said 
Board to discontinue the services of Plaintiff as a prcbationary teacher in 
the Westmoreland Central School District; and that deponent's vote was based 
on a ccnviction that the reasons set forth in Exhibit "H" of Plaintiff's 
Ccnplaint were preven and were sufficiënt to warrant such disaont Lnuarce. 
Exhibit "J" of Plaintiff's Ocmplaint, although not received by the Clerk 
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of the Board as prescr ihed by law, was received fcy your deponent on the 
cvening of November 1, 1973, and all of the facts oontained in Exhibit "J" 

as they pertained to the reasors given in Exhibit "H" were carefully reviewod 
and considered. 

3. That your deponent derdes that "a runor that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was 
discussod at a Board meeting on October 30, 1973, and derdes that this 

ar any other runor was a factor in detennining her said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Corplaint, y-ur 
deponent denies that the Westmoreland Board of Education formed an opinion, 
prior to November 2, 1973, to teminate Plaintiff's prcbationary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board of 
Education...", etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his farmer teaching pos it ion in the Westmoreland School System, 
it will have a definite detrimental effect upon arri be very disruptive to 
the educational process in that System. Parent-taxpayers fave sta bed to your 
deponent that they will never allcw a child of theirs to be taught English, 

a required oourse, by Plaintiff. A great deal of agitation, and, upon in- 
formation and belief, physical contact, between syrrpathizers with Plaintiff 
and those not in sympathy with him, occurred in the School System preceding 
the Plaintiff's dianissal, including a sit-in strike which necessitated the 
closing of the School. In the opinion of your deponent, if the Plaintiff 
ware re-in stat ed, this agitation would re-occur very possibly to a greater 
csctent than in the past; a new probationary teacher has been retained to 


153a 



replace Plaintif f, and to now replace this new teacher vould cause further 
di snapt ion and be harmful to the students 

/s/_ Cynthia Ba ras 

CYNTHIA BARNS 



Subscribed and swom to before me 
this 14th day of Januao^, 1974. 


/s/_ Arthur F. Bams _ 

ARTHUR F. BARNS 

Notajry Public, State of New York 
Appointed in Cneida County 
My Cannission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT GOURT 

FOR THE NORTHERN DISTRICT QF NEW YCRK 


FRANCIS C. PLAND, 


vs. 


Plaintiff, * 


* 


CLIFRDRD W. BAKER, Individually and as Supervising * 

Principal of Westmoreland Central School District, 

F. WRICHT JOHJSCN, Individually and as District * 

Superintendent of Schools of Oneida l-Madison- 

Herkimer Counties, FRANK R. MELIE, Individually * 

and as Clerk of the Board of Education of 

Westmoreland Central School District, JOHN ACEE, * 

CYNIHIA BAFNS, JOHN A. NO VAK, JAfCS G. PLEHN, 

BAFBARA RICHARD6, MICKEY ROMEO, HOWARD WALKER, * 

as Individuals and as Marters of tte Board of 
Education of the Westmoreland Central School * 

District, Westmoreland, New York, and the BCARD 
OF EDUCATION OF THE VESIMCRELAJND CENTRAL SCHOOL * 

DISTRICT, Westmoreland, New York 


Def endants. 

****************************** 


ANSWERING AFFIDAVIT 


STATE OF NEW YORK ) 

: ss.: 

Gounty of Oneida ) 


JOHN A. NCWAK, being duly swom, deposes and says: 

1. That he resides at RD, Whitesboro, New York, is a manber of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-enti tled action. 

2. That on Novanber 2, 1973, deponent voted with the majority of 
said Board to discontinue the services of Plaintiff as a probationary teacher 
in the Westmoreland Central School District; and the deponent's vote was 
based on a oonviction that the reasons set forth in Exhibit "H" of Plaintiff's 
Oomplaint were proven and were sufficiënt to warrant such discontinuance. 
Ekhibit "J" of Plaintiff's Carplaint, although not reoeived by tte ClerK of 
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the Board as prescribed by law, vas reoeived by your deponent on the evening 
of November 1, 1973, and all of the facts contained in Exhibit "J" as they 

pertained to the reason given in Exhibit "H" were carefully reviewed and 
oonsidered. 

3. That ycur deponent denies that "a rotor that deponent had dated 
a ninth-grade girl" (see Plaintiff 's affidavit of January 8, 1974) was 
discussed at a Board meeting on October 30, 1973, and denies that this 

or any other rumor vas a factor in determining hos said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Canplaint, your 
deponent denies that the Westmoreland Board of Edioation fomed an opinion, 
prior to Novanber 2, 1973, to terminate Plaintiff's probationary period, 
and the statement in Exhibit "D" that "it is the opinion of the Board of 
Education.etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his former teaching position in the Westrrorelarri School System, 
it will have a definite detrimental effect upon ard be very disruptive to 
the educational process in that System. Uj.on information and belief parent- 
taxpayers have stated that they will never allow a child of theirs to be 
taught English, a required oourse, by Plaintiff. A great deal of agitation, 
and, upon Information and belief, physical oontact, between synpathizers with 
Plaintiff and those not in sympathy with him, oocurred in the School System 
precoding the Plaintiff's diauissal, including a sit-in strike which neoessitated 
the closing of the School. In the opinion of your deponent, if the Plaintiff 
were re-instated, this agitation wou ld re-oocur vsry possibly to a greater 
cactent that in the past; a new probationary teacher has been retained to 
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replace Plaintiff, and to ncw replace this new teacher would cause further 
disruption and be harmful to the students in these classes. 


/s/_ John A. Nowak 

JOHN A. NOWAK 

Subscribod and sworn to bef are me 
this 14tii day of January, 1974. 

/s/_ Arthur F. Bams _ 

ART UUR F. BAPNS 

Notary lAiblic, State of New York 
Af-pointed in Oneida County 
My Ccmission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT OOURT 
POR TOE NOKTHEFN DISTRICT OF NEW YORK 
****************************** 

FRANCIS C. PLAND, 

Plaintiff, 
vs. 

CLIFTORD W. BAKER, Indivldually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRIGW J01N90N, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOHN PCEE, 

CYNTHIA BAFNS, JOHN A. NO VAK, JAMES G. PLEHN, 

BARBARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, 
as Individuals and as Manbers of the Board of 
Education of the Westmoreland Central School 
District, Vtestmoreland, New York, and the BCARD 
OF EDUCATION OF TOE WESIMORELAND CENTRAL SCHOCL 
DISTRICT, Westmoreland, New York 

Defendants. 

*************************4 

STATE OF NEW YORK ) 

: ss.: 

Gounty of Oneida ) 

JAMES G. PLEHN, being duly sworn, d epos es and says: 

1. That he resides in WestmoreLind, New York, is a manber of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That on November 2, 1973, your deponent, at a meeting of the 
Westmoreland Central School Board, voted not to discontinue the services 
of Plaintiff as a probationary teacher in the Westmoreland Central Sc i ooi 
District. Although the facts presented to the Board, including those in 
Ekhibit "J" of Plaintiff's Camplaint, and oonsidered by the majarity of the 
Board were, in the opinion of your deponent, sufficiënt to warrant disnissal, 
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your deponent feit, despi te the failure of past efforts on the part of the 
Achunistration to correct deficiencies on the part of the plaintiff, that 
the Plaintiff should be given one more opportunity to correct his deficiencies. 

3. It is your deponent's opinion, now that the Plaintiff has left 
the Westmoreland School System, that a re-instatanent to his fbzmer position 
in that System would be detrimental and disruptive to the eduoational 
processes in that School System. 

4. There was a great deal of agitation in the School System preceding 
Plaintiff s diamssal, and were the Plaintiff re-instated this agitation 

could well re-occur. A new probationary teacher has boen retained to replace 
the Plaintiff, and to new replace this new teacher would only cause further 
disruption, particularly to the classes directly involved. 

5. That ycur deponent denies that "a nxror that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
cussed at a Board meeting on October 30, 1973. 

6. That with regard to Exhibit "b" of Plaintiff's Canplaint, your 
deponent denies that the Itestmoreland Board of Education fan red an opinion, 
ixior to November 2, 1973, to terminate Plaintiff's probationary period, ard 

the statement in Exhibit "D" that "it is the opinion of the Bcard of Education...", 
etc., is incorrect. 

/s/ James G. Plehn 

JAMES G. PLEHN 

Subscribed and sworn to before me 
this 14th day of January, 1974. 

/s / Arthur F. Bams _ 

AKTHUR F. BftRNS 

Notary * > ublic, State of New York 
Appointed in Oneida County 
My Ccrmission Expires Mar. 30, 1975 

i 
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UNITïD STATES DISTRICT OQUKT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
****************************** 


francis c. PIANO, 


VS. 


* 

Plaintiff, * 

* 


CLIFFORD W. RAKER, Individua 1 ly and as Supervising * 

Principal of Westnoreland Central School District, 

F. WRIGHT J0W90N, Individually and as District * 

Superintendent of Schools of Oneida 1-Madison- 

Herkimer Counties, FRANK R. MELIE, Individually * 

and as Clerk of the Board of Education of 

Westnoreland Central School District, JOHN ACES, * 

CYNTHIA BASIS, JOttJ A. NO WAK, JAMES G. PLEHN, 

DARBARA RICHARDS, MICKEY ROMEO, HOARD WALKER, * 

as Individuals and as Menbers of the Board of 

Education of the Westnoreland Central School * 

District, Westnoreland, New York, and the BCAFD 

OF EDUCATION OF THE VESIMCREIAN) CENTRAL SCHOOL * 

DISTRICT, Westnoreland, New York , 

* 

Defendants. 

****************************** 


ANSWERING AFFIDAVIT 


STATE OF NEW YORK ) 

: ss.: 

Ccunty of Oneida ) 

BARBARA RICHARDS, being duly swom, deposes and says: 

1. That she resides at RD #2, Rane, New York, is a meirber of the 
Board of Education of the Westnoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That on November 2, 1973, deponent voted with the majority of said 
Board to discontinue the services of Plaintiff as a probationary teacher in 
the Westnoreland Central School District; and that deponent's vote was based 
on a conviction that the reasons set forth in Exhibit "H" of Plaintiff's 
Canplaint were proven and were sufficiënt to warrant such discontinuance. 
ERhibit "J" of Plaintiff's Cornplaint, although rot received by the Clerk 

of the Board as prescribed by law, was received by your deponent on the 
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evening of November 1, 1973, and all of the facts contained in Exhibit "J" 
as thcy pertained to the reasons given in Exhibit "H" were carefully re- 
viewod and consid< red. 

3. I Jiat your deponent denies that "a rumor that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was dis- 
cussed at a Boara meeting on October 30, 1973, and denies that this or any 
other rxmor was a factor in determining her said vote. 

4. That with regard to Exhibit "D" of Plaintiff's Ccmplaint, your 
deponent denies that the Westmoreland Board of Education formed an opinion 

November 2, 1973, to tezminate Plaintiff's probatiorary period, and 
the statement in Exhibit "D" that "it is the opinion of the Board of 
Education...", etc., is incorrect. 

5. It is the opinion of ycur deponent that if the Plaintiff is re- 
instated to his former teaching position in the Westmoreland School System, it 
will have a definite detr innen tal effect upon and be very disruptive to the 
educational process in that System. At least ten parent-taxpayers have stated 
to your deponent that they will never allow a child of theirs to be taught 
English, a required course, by Plaintiff. A great deal of agitation, and, 
upon information and belief, physical contact, bet ween synpathizers with 
Plaintiff and those not in sympathy with him, occurred in the Sc tooi System 
preceding the Plaintiff's dimissal, including a sit-in strike which necessitated 
the closing of the School. In the opinion of your deponent, if the Plaintiff 
were re-instated, this agitation would re-occur very possibly to a greater 
extent than in the past; a new probationary teacher has been retained to 


161a 



replace Plaintiff, and to ncw replace this new teacher would cause further 
disruptlon eind be teumful to the students in those classes. 


/s/_ Barbara Richards 

BARBARA RICHARDS 


Subscribed and swom to before me 
this 14th day of January, 1974. 


/s/ Arthur F. Bams 
ARTHJR F. BARNS 

Notary Public, State of New York 
Appointed in Oneida County 
My Carmission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT CDUET 
POR THE NORTHEFW DISTRICT OP NEW YORK 
****************************** 


FRANCIS C. PIANO, 

Plaintiff, 
vs. 

CLIFPCRD W. RAKER, Individially and as Supervising 
Principal of Westmoreland Central School District, 

F. WRiarr JOHNSON, Individrelly and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOIN TOE, 

CYNTHIA ÜARNS, JOHN A. NO WAK, J/WES G. PLEHN, 

BARBARA RICFAFDS, MICKEY ROMEO, HOWARD WALKER, 
as Individuals and as Menfcers of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BCAFD 
OF EDUCATION OF THE WESTMORELAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York , 

Defendants. 

** *********************** 

STATE CF NEW YORK ) 

: ss.: 

County of Cneida ) 

MICKEY RCMEO, being duly swom, deposes and says: 

1. That she resides at FD, Clinton, New York, is a menber of the 
Board of Education of the Westmoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That on November 2, 1973, deponent voted with the majority of said 
Board to dis continue the services of Plaintiff as a probationary teacher in 
the Westmoreland Central School District; and that deponent's vote was based 
on a conviction that the reasons set forth in Exhibit "H" of Plaintiff's 
Canplaint were proven and were sufficiënt to warrant such discontinuance. 
ExJübit "j" of Plaintiff's Canplaint, although not received by the Clerk of 
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the Board as prescribed fcy law, vas received ty ycar deponent on the evening 
of November 1, 1973, and all of the facts contained in Exhibit "J" as they 
pertained to the reasons given in Exhibit "H" were carefully reviewed and 
considered. 

3. That your deponent denies that "a runor that deponent had dated 
a ninth-grade girl" (see Plaintiff's affidavit of January 8, 1974) was 
discussed at a Board meeting on October 30, 1973, ard denies that this or 
any other rumor vas a factor in determining her said vote. 

4. That with regaid to Exhibit "D" of Plaintiff's Ccnplaint, your 
deponent denies that the Westmoreland Board of Education formed an opinion, 
prior to November 2, 1973, to terminate Plaintiff's probationary period, and 
the statement in Exhibit "D" that "it is the opinion of the Board of Education. 
etc., is incorrect. 

5. It is the opinion of your deponent that if the Plaintiff is re- 
instated to his farmer teaching position in the Westmoreland School System, 
it will have a definite detrimental effect upon eind be very disruptive to 
the educational process in that System. Parent-taxpayers have stated that 
they will never allow a diild of theirs to be taught English, a required course, 
ty Plaintiff. A great deal of agitation, and, upon Information and belief, 
physical contact, between sympathizers with Plaintiff and those not in syirpathy 
with him, occurred in the School System preceding the Plaintiff's dismissal, 
including a sit-in strike which necessitated the closing of the school. In 

the opinion of your deponent, if the Plaintiff were re-in stated, this 
agitation would re-occur very possibly to a greater extent than in the past; 
a new probationary teacher has been retained to replace Plaintiff, and to 


lG4a 




now replace this new teacher would cause further disruption ard be harmful 
tx> the students in those classes. 


/s/_ Mickey Romeo 

MICKEY RDMEO 


Subscribed and sworn bo before me 
Uiis 14th day of January, 1974. 


/s/ Arthur F. Bams 
ARTHJR F. RARNS 

Notary I’ublic, State of New York 
Appointod in Oneida County 
My Cannission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT CDURT 
POR THE NORTHERN DISTRICT OF NEW YORK 
****************************** 

FFANCIS C. PLANO, 

Plaintiff, 
vs. 

CL1FTORD W. BAKER, Individually and as Supervising 
Principal of Vtestmoreland Central School District, 

F. WRIQC JOhNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JOHN ACEE, 

CYNTHIA BAi*JS, JOWJ A. NO VAK, JAMES G. ELEHN, 

BARBARA RICHAHOS, MICKEY ROMED, HOWAFD VALKER, 
as Individuals and as Members of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BCAJD 
OF EDUCATTCN OF THE WESIMOREIAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York, 

Defendants. 

************************ A< 


STATE OF NEW YORK ) 

: ss.: 

County of Oneida ) 

RICHARD STANLEY, being duly svorn, deposes and says: 

1. That he resides at RD #1, Rcme, New York. 

2. That since July 1, 1973, he has been the High School Principal 
in the Westmoreland Central School District, Westnoreland, New York. 

3. That your deponent has an administrative policy which requires 
High School teachers to submi t to him weekly lessen plans. The purpose of 
this policy is two fold: 

(a) In the event that a substitute teacher is ca lied for, he 
will be able to show such plan to the substitute teacher; 
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(b) In the event that your deponent determines to moniter a class, 
he can read the lesaon plan in advance of that class and have knowledge of 
what is to transpire. 

4. That it is not your deponent's policy to read all lesson plans 
of all teachers for the purpose of approving content, arri in point of fact, 
your deponent did not read the lOth-grade Eng lis h assigrment assigned by 
Francis C. Plano, a teacher in the Westnoreland School Systan prior to 
September 26, 1973, nor did he ever apprcve the same. 

/s / Richard Stanley _ 

RICHARD STANLEY 

Subecribed and swom to before me 
this 14th day of January, 1974. 

/s/_ Arthur F. Bams _ 

ARTHJR F. BAPNS 

Notary Public, State of New York 
Appointed in Oneida County 
My Ccmission Expires Mar. 30, 1975 
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UNITED STATES DISTRICT OOURT 

POR THE NORTHERN DISTRICT OF NEW YORK 


FRANCIS C. PIANO, 


-against- 


Plaintiff, 


CLIFPORD W. BAKER, Individually eind as Super- 
vising Principal of Westmoreland Central School 
District, F. WRIGETT JOHNSON, Individually and as 
District Superintendent of Schools of Oneida 1- 
Madison-Herkimer Counties, FRANK R. MELIE, 
Individually and as Clerk of the Board of Educa- 
tien of Westmoreland Central School District, 
JOHN ACEE, CYNTHIA BAHNS, JOHN A. NOWAK, JAMES 
G. PLEHN, BARBARA RICHARDS, MICKEY RCMEO, HOWARD 
WALKER, as Individuals and as Members of the 
Board of Education of the Westmoreland Central 
School District, Westmoreland, New York, and 
the BOARD OF EDUCATION OF THE WESTMCREIAND 
CENTRAL SCHOOL DISTRICT, Westnureland, New York, 

Defendants. 


SUPPIFMENTAL 

AF FIDAVIT 

Civil Action 

No. 73-CV-562 


STATE CF NEW YORK) SS.: 

OOUtfTY CF ALBANY ) 

FRANCIS C. PLANO, being duly swom, deposes eind says: 

1. That depenent is the plaintiff herein and makes this affidavit in 
support of his Canplaint and Mot ion for a Tanporary Restraining Order and 
Preliminary Injunction. 

2. That as of this date, depenent has applied by letter and applica¬ 
ties for a positien in seoondary education to the following schools: 

a. City of Utica Public Schools, Utica, N.Y. 

b. Rcme Public Schools, Rare, N.Y. 

c. Whitesboro Public Schools, Whitesboro, N.Y. 

d. Sauquoit Vêilley Public Schools, Sauquoit, N.Y. 
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e. Qriskaney Central School, Oriskaney, N.Y. 

f. New York Mills Public Schools, New York Mills, N.Y. 

g. New Hartford Public Schools, New Hartford, N.Y. 

h. Tcwn of Webb, Old Farge, New York, Public Schools 

3. That in Deoanber of 1973, deponent was interviewed by a Mr. Michael 
Salemo, Assistant Superintendent of the Utica Public Schools. 

4. That during the above mentioned interview a brost the entire tirre 
was spent by Mr. Salemo in asking deponent about deponent 1 s terminatian and 
what had occurred in the Westmoreland Central Schools. 

5. That Mr. Salemo was oonoemed over how deponent's law suit would 
affect his job performance if he were hired to teacher (sic) in the Utica 
Public Schools. 

6. That Mr. Salemo arranged an interview for deponent with a Mr. 
Joseph Lubertine, Principal of J. F. Kennedy High School in Utica, and at 
that interview in January of 1974, over half the interview oonoemed ques- 
tions by Mr. Lubertine regarding the events which led to deponent's termina¬ 
tion at the Westmoreland Central Schools. 

7. That deponent has arranged for an interview with a Mr. Edward A. 
Pascucci, Assistant Superintendent of the Rome Public Schools, for tte week 
of January 28, 1974. 

8. That cis of this date deponent remains unemplcyed. 

9. That deponent's sutmary and prejudicial dismissal fran the 
Westmoreland Central Schools has and will continue to be a negative factor 
in seeking further gainful erployment. 

10. That deponent believes that his suimary mid-semester dismissal 
and the existenoe of his law suit will materially affect his ability to 
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abtain employment at this time. See letters frcm schools, Appendix "1". 

11. That upon informatian and belief, deponent States that his case 

has been given widespread publicity in the City of Westmoreland and surrounding 
cxmnunities, greatly jeoparxüzing his chances for new enployment. News 
clippings fran local papers are attachad as Appendix "2". 

12. That deponent herein reiterates and inoorporates all prior allega- 
tions oontained in the Ccmplaint and Mot ion by reference. 

/s/ Francis C. Plano 
FRANCIS C. PLANO 


SUBSCRIBED AND SWOFN to bef ore me 
this 28th day of January, 1974. 


/s/ Ivor R. Moskowitz _ 

Notary Public 

Ivor R. Moskcwitz 
Notary Public, State of New York 
Residing in Albany County 
8037880 

My Ccmission expires March 30, 19’ J 4 


170a 


APPENDIX "1", AÏTACHED TO 
PLAIOTTFF'S SUPPLEMENEAL AFFIDAVIT 


WHTIESBORO CENTRAL SCHOOL 
WHITESBORD, NEW YORK 13492 


Supervising Principal 
Lawrenoe M. Rosebush 
315 792-4545 


BOARD CF EDUCATICN 

WILLIAM D. KAY, President 

B. ALTCN BIACKWELDER 

WILLIAM A. BRINK 

FRANK H. GRUENEWAID 

JAMES S. LINDSEY 

EDWARD F. SLCMA 

NANCY T. WAIDRCN 

ALFRED T. PETEIRS, Treasurer 


Central Office Staff 

ASSISTANT SUPERVISING PRINCIPAL 
AEMINISTRATICN AND PERSCNNEL 

WILLIAM W. MAHANEY 
315 792-4402 


December 10, 1973 


Mr. Frank C. Plano 
11 Michigan Avenue 
Ilion, New York 13357 

Dear Mr. Plano: 


I am replying to your letter of December lst oonceming an Ehglish posi¬ 
tron in our Junior or Senior High School. 

At the present time, we do nat anticipate a vacancy in our English 
Department for the remainder of the school year. 

I appreciate your making inquiry and your letter will be kept on file. 

Sinoerely, 


/s/ William W. Mahaney 
William W. Mahaney - 
Assistant Supervising Principal 


WWM:lo 
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Jexome E. Burdick, President 
Russell Whyte, Clark 


RICHARD L. ALITO, High School Principal 
NOFMA HAKIER, Elanentary Principal 
IORRAINE FLORCZYK, Junior High Guidanoe 
RICHARD THCMAS, Senior High Guidanoe 


Oriskany Central School 

CENTRAL SCHOOL DISTRICT NO. 1 
Tcwns of Whitestown - Marcy - Floyd - Rcme 


KENNE7TH J. GADBCIW, SUPEFVISING PRINCIPAL 


ORISKANY, N.Y. 13424 


December 4, 1974 


Mr. Frank C. Plano 

11 Michigan Ave. _ 

Ilion, New York 13357 
De ar Mr. Plano 


We do not have a vacancy in our school at this time. 

It is Board of Education Policy to advertise all vacancies in the Rcme 
Sentinei and the Utica Observer Dispatch. We also advertise through plaoe- 
nient tureaus and professional anployment offices that serve our area. 


Sincerely yours. 


/s/ Richard L. Alito 
Richard L. Alito 
High School Principal 
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NEW YORK MILLS JUNIOR-SENIOR HIGH SCHOOL 
New York Mills, N.Y. 13417 
315 736-3091 


ACCREDITED BY MIDDLE STATES ASSOCIATICN CF OOLLDGES AID SEECNDARY SCHOOLS 


Deoanber 4, 1973 


Mr. Frank C. Plano 
11 Michigan Avenue 
Ilion, New York 13357 

Dear Mr. Plano: 

This letter will serve to inform you that we do not anticipate any 
teaching vacancies during the current school year in the New York Mills 
Junior-Senior High School English department. 

However, you may wish to apply for future vacancies should they 
materialize and we have, therefore, included an application forra. 

Sinoerely, 


/s/ Robert L. Cleveland 
Dr. Robert L. Cleveland 
Supv. Principal 

RLC:wp 

Qic. 


AN rNNCWATED SCHOOL WHERE IDE? Aio. SHARED 
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APPENDIX "2”, A3TACHED TO 
PIAENTIFF'S SUPPLEMEOTAL AFFIDAVIT 






agggiKB'sSuflï 


i' 

Al.BANY-L'.S District Court Judgc James Foley 
yesVrdiy reserved decision after hearing argument* in n 
sa., iilcii hy Francis C. Plano, a former V.estmurcland 
Central School English teacher who was ftred last month. 
ailfgedly foi assingning his pupils to wtüc essays on pre 
niarita! se\ 

JuJgo Fol.y ca lied Plano's request foi a temporary 
re .training order "quite drastic" and qoestiored whetner the 
case ncluslly bclonged on Federnl Court He gave the at- 
tortif-ys 10 days to file reply briefs 

Plano. ‘J4, is sceking a tentporary rc«*i air.ing order fnr 
inimcdiatcrcin*tn!err.ent tohisjuh.a prd miiury ir.junctmn 
aiong with hack pay and damagrs. Hv al'^ge tiiat his 
disntis>al hy the Westmorc'nnd board of Eriuca' on hy .1 5 2 
vu te without a hearing \iolatcd his rights <A iree speech and 

due proces* as guaranteed hy the First and I irh Anendmcr.ts 
to the Constitution. 

Plano's altorney, Eerr.ard P Ashe of Aibany, furth^r 
argued that Plano's disniissnl in the middlc of a school year 
attachés "a .-tigma"to Plano and has hampercd his nbility in 
find olher employmeiit as a teacher. 

Defcnse attcrneys. rcprcscnling the supervisirg principa!. 
the district supcdniitendent. the district clerk end school 
board neniiiers. argued l'n.t Piano» disnussal was in tc.-l 
conipharcc witli stal»* !aw and that .dl leg.i' pic'rdures were 
flIlO'.'cd 

The case sterns frnic Phino's issigiiin,} au i-siwty las; 
September 011 pre-nuntal.-«?< a'tiUidcs to h;s tlih and l:?*h 
gratie pup.is Plano coatend-. Sic subioütcd his les soa plan in 
ndva-ice lo h;> buildirg Principal. 


‘tkifL, '(Am z7-, /w 
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ROME, N.Y., 
JANUARY 10, 1974 
PART TWO PAGE 15 


District selects 


counsel in 

WESTMORELAND - The law 
firm of Evans, Sevem. Bankert & 
Peet, Utica, has been selected to 
represent 22 defendants in the 
Westmoreland Central School 
District named in a lawsuit by 
former high school teacher 
Frank Plano 

The federal court lawsuit was 
filed Dec 27 on Plano's behalf 
with Chief Deputy Clerk James 
K. Evans by State Teachers 
Association attomey Bemard 
Ashe, Albany 

Besides the seven members of 
the Board of Education. the 
defendants include Qifford 
Baker, supervising principal, F 
Wright Johnson, district school 
superintendent, and Frank Melie. 
district clerk 

Plano, a non-tenured 10th 
grade English teacher, isseeking 
reinst au* ment, back pay and 
lawyers' fees Each defendant 
has untilJan 16 to respond to the 
charges 

Plano was fired by the board 
Nov 2, effective Dec 7 bectuse 
of non • cooperation with the 
admimstration Plano contends 
he was dismissed because he 
assigned classes to write a 
paragraph on their opinio* ol 
pre-mantal sex 
In other action. the board gave 
unanimous approval to the 
implementation of a program 
that will enable qualified high 
school students to eam college 
credits before high school 
graduation Students wilt be 
canvassed for the program K Is 
anticipated that five per coat of 
the stilden t body wiil be afall to 
handic the new concept 
TV board also appnived the 
anmediate implemertatton of 
my cfcaagt in the schsoi's 


lawsuit 

starting time recommended by 
the Board of Cooperativ* Edu- 
cational Services (BOCES) 
Task Force Committee Tuesday. 
Jan 15 Members discuseed the 
possibility of a half-hour 
starting time because of the 
change to daylight saving time 
Members voted the use of 
computer services for business 
management, and a supplement 
to a lOth grade math coma for 
the remainder of the schooljresr 
Use of the computer ar» be 
through Griffiss AFB, at no co* 
to the school 

Rental of the teletype printer 
for the math course wUl eoet 
between $85 lo $100 per month 
In other act ion. the board 
AUTHORIZEÜ the issuance of 
Bond Anticipation N atei in 
payment for three school bvea at 
a cost of $25.776 39 
APPOINTEI) Lynette 

VanBenschoten as a full - time 
cleaner. and Eliiabadt SaNKter 
and Jeame Foppea aa wfaetmes 
in the food semet area 
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'Kt+S. WW 

Westmoreland board 
taken to U. S. court 


A federal court lawsuit has 
been filed against 22 defendants 
— Including al) seven members of 
the Westmoreland Central School 
Board of Education — on behalf 
of Francis C. Plano, 24, of 11 
Michigan Ave.. Ilion. whosayshe 
was f i red-becamohe asstgned a 
composition on pre - marital sex 
Seeking reinstatement, back 
pay and lawyers' fees, the legal 
papers were filed with Chief 
DepJty Clerk James K. Evans by 
New York State Teachers 
Association attomey Bemard 
Ashe, Albany 

Among those named In the suit 
are Clifford W. Baker, 
supervising principal: F Wright 
Johnson, dtotnct superintendent 
andfnnk Malie, dtstriet clerk 
U S Manhall sarvod the 
'mm Tburaday Eaoh 


defendant has 20 days in which to 
respond to the charges 
Legal action sterns from an 
assignment which Plano, a 
probationary teacher, gave his 
10th grade class He contends 
that he and Baker attended a 
workshop eandocted by Joaeph 
Riley of the Board of 
Cooperational Educational 
Services on veneral aiseose unu 


pregnancy among teenagers 
Sept. 23 Two days later, as 
indicated in his lesson plan, he 
asked his students to write a 
paragraph on their opimon of 
pre-marital sex. The next day, 
sa ia Plano, school administrators 
objected to the assignment and 
Baker allegedly told Plano, 'i 
want you to know that you are 
through here 1 am asklng the 
Board of Education to fire you 
Tuesday (Nov 2)," Planosaidin 
the formal complaint 

Baker asked Johnson for 
Plano's dismissal and following 
Johnson’s recom mendat ion. the 
board fired Plano in a 5-2 vote 
Nov. 2., effective Dec 7. 

The papers say that Plano was 
never given a hearing or chance 
to present his side of the issue By 
denying him a hearing, NYSTA 
claims his right to free speech 
and academie freedom was 
violated 

Emphasizing that Plano was a 
probationary teacher. Baker has 
contended from that sUrt that all 
rights guaranteed him were 
given Baker was unavailable for 
comment this mommg 


The finng sparked a student 
protest on Dec 7, forcing Baker 
tocioae school 
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Utica, Satur dav, Dcc. 29, 1873 _ The Oh»fnfr-Di»p«irh-5 

Lawsuit Filed 
In Plano Case 

A federal court lawiuit ha» been filed in behalf of an Ilion 
resident who was recently fired by the Westmbreland Board 
of Education, allegedly because he assigned a compoaiton on 
pre-marital sex. 

The papers filed with Chief Deputy Clerk James K. Evans 
of federal court asked that Francls C. Plano be reinsUted in 
his position of English teacher, and for beek pey end 
lawyers' fee». 

The papers alkged that Plano's rights under the First and 
14th AmendmenU of the Consütutlon have been violatad. 

Twenty-two defendanU, which indude school board 
members, Clifford Baker, supervlalnf prTncïpaF F. WrigW 
Johnson, scbool superintendent; the school district and 
district clerk Frank R. Melre, were served with the legal 
papers by U. S. Marshals Thursday. 

Each defendant has 20 days in which to answer the 
charges 

Plano contends that he and Baker attended a workshop, 
eondocted bv Joeeph Riley of BOCES on venereal diaeatf 
and pregnancy among teenagers Sept. 23. Two days later he 
aasigned the composltion. The next day, school ad¬ 
ministrators objected to the auignment and Baker allegedly 
told Piano, "I want you to know that you’re through here. I 
am asking the Board of Education to flre you Tuesday, (Oct. 
2)" Plano said in the complamt 

Baker dld aak for Plano's disntissal and Johnson recom- 
manded it to the board. Plano coatend», The boord votsd to 
ftra Plano as of Dec. 7. 

The papers contend tht Plano was never given a hearing or 
a du nee to present his slde. By denying hlm a hearing, the 
board denied him his right to free speech and academie 
freedom Plano said. 

Besides asking for immediate reinstatement, Plano has 
aaked the federal court to assume jurisdiction over the case; 
a preliminary injunction against the school board and its 
employésju^a^nta.U> stop tham trom iatarfarlc^w^bji^ 
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Plano Suit Is Filed 


tV-lf-yj 


A federal court lawsuit hu been filed in behaif of an Ilion 
resident who was recently fired by the Westmoreland Board 
of Education, allegedly because he assigned a compost ton on 
pre-marital sex. ... 

The papers fili d with Chief Depoty Clerk James K Evans 
of federal court asked that Francu C Plano be reinsuted in 
hia poaition of English teacher, and for back pay and 
lawyers' fees. 

The papers alleged that Plano's nghts under the First and 
14th Amemknents of the Constitution have boen viola ted 

Twenty-two defendants, which include school board 
members, Clifford Baker, supervismg principal; F Wright 
Johnson. Khool superintendent; the school district and 
district clerk Frank R Malre. were served with the legal 
papers by U S. Marshals Thursday. 

Éach defendant has 20 days irr~%hich to answer the 

charges. 

Plano contends (bat he and Baker attended a workshop. 
‘ ‘ by Joacph Rlley of BOCES on venereal discase 


and pregnancy among teenagers Sept. 23. Two days I 
assigned the composition. The next day, sctx 


ilater he 
school id 

ministraton objected to the asaignment and Baker attegedi. 
told PJano, *T want you to know that you’re'through here I 
am aaking the Board of Education to Ara you Tueaoay, (Oct. 
2)" Plano uid in tna complaint 
Baker did aak for Plano's dlsmissal and Johnson rocom- 
mended it to the board Plano contends. The board voted to 
fire Plano aa of Dec. 7. 

The papers contend tht Plano was nayer given a heanngor 
a chance to present his side By denyttt him a hearing, the 
board denied him his right to free speech and academie 
freedom Plano said. v 

Betidu askin* for immediate reinatatement. Plano has 
asked the federal court to assume jurisdtetion over the oase; 
a prelimiaarv injunction against the school board end ito 
employee and agent» to stop them from interfemng with his 
teaching methods, and for damages aa ifiay be deteminad 
by the caart aft er a hearing. 
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Not AU for Plano 

By Betty )l. Martin 
RD2, Komt 

All too often, news coverage presents 
only one side of an issue, leavlng the 
reader with a somewhat biased impression 
of the actual cvcnt. I feel this is the case in 
the rccently publieizad firing of Frank 
Plano, an English teacher at West- 
moreland Central School. 

\Vhat starled as a simpte dismissal of a 
non-tenured teacher has mushroomed into 
a "cause celebre,” aided by news articles, 
editorials, letten and most recently,-~a 
"sit-in strike" by approximately 200 
students. 

I feel it is important for people to realize 
that there is another side to this issue, and 
that there are some citizens of West- 
moreland, liice myself, who believe the 
admlnistration was entireiy justified in its 
action. 

Obviously, there may be a number of 
studen’wS who also support the school ad¬ 
mlnistration in (heit decision, as 
eviderced by the 600 studenls in grades 
seven through 12, who did not participate 
in the dcmonstration. Perhaps, more 
students would have hked to participate, 
and didn't, for reasons known only to 
themselves Perhaps, some of these who 
did dembnstrate, did so, not because they 
really believed in the "cause," but 
because the demonstration provided a 
welcome diversion from a routine day at 
school. Perhaps, some athletes were 
"fcarful of being booted off their teams," 
and therefore, did not participate. 
However, it is also quite probable that 
some athletes were not “fearful” and 
simply did not participate, because they 
belonged to the majority group of the 
student body, who did not believe in the 
. "cause," and therefore, were not sym- 
pathetic to the plans for disrupting normal 
school activities 

In every situation, there are opposing 
viewpoints. The Westmoreland School 
incident is noexception. People, therefore, 
should not assume that the school ad- 
ministration stands alor.e in its decision, 
because it definitely doe' not. 


C bsCrsty ' Zd .tfiJtL' Vj, 
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Joins dismisse! protest 


TO THE SENTINEL: 

I feel thal the-Westmoreland Schor»! 
S>stern is run entireiy by a group of seven 
people. The Board of Education The 
studerts r.re nut free to express themselves 
without fear of disciplmnry action. This 
re»u!ts in a communication g’ap. I v\ou!d like 
to po:nt out that the students are alsopart of 
the school system and shouid be given the 
courtesy of being heard \Vhen a teacher is 
going to be dismissed. the student body 
should be consuited. rot insulted. as in the 
case of the sit-in on December 7, where the 
student donce and basketball game we re 
taken away becauoe the students protested 
the tlisrr.isial of .Mr. Plano. 

Mr Plano onJy asked for the students’ 
opinion on pre - marital sec. they were nol 
required to engage in it in order to write 
about it. Likewise, one does r.ot commit 
murder in order to write an opinion on 
murder. So why should pecple get uptight 
ard dismiss an excellent teacher. 
Westmoreland School cannot afford to lose 
good teachers. Other good teachers wilt 
avoid empIo>7nent in the West morel and 
School System, if the board continues to 
treat teachers in such an unfair vvay. 


I waslaught speed ronding by Mr. Plano, 
for only three weeks. In tliat short time l 
found out that lie is a highly intelligent man 
and a very dedicatcd teacher. In those th^ce 
weeks that I attendcd Mr. Plano's class I 
became awarc of the fact that I coutd (and 
did) improve my readmg cotuidcrably in 
areas which I n.ncr knew existod. 1 hear 
that Mr. Plano hnsnccep'cda jobatanother 
school If this is true then that school wilt 
benefit from , his services which 
Westmoreland had (and 1 stress the word 
had). . • 

It oppears that this generation will never 
be free to discuss sex ia its various forms, 
openly and frankly, without alarming some 
ptople. 

The students peacefully protested Mr. 
Plano s dismissal, and they should be heard 
and coHsidered. notdisciplir.ed. I would like 
to ask a question The fair dismissal law is 
fair to whom? It surely wa s n't fair to Mr. 
Plano. 

• « • 

A conccrned student for good education. 

KEITH SPI«ain, 

7092 Coieman Mills Road 



Celles ' -2°/ rtV'l - 
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Says school board unfair 


TO THE SENTLVEL: 

l’m a freihman at Westmoreland School 
and I was in on the sit-in. 


I feel the board didn t give Mr Plano a 
fair chance at afiveminute meeting. He was 
fired and they vouldn't even Iet him speak. 
I'm not the cnly or.e that feels this way. The 
board wanted Mr. Plano out and tha’t's all 
there v.as to it. They didn't want to listen to 
him, the tavpay ers or the students. 

1 also feel that the school broke two 
amendments, freedom of speech and 
freedom of the press They wouldn't let the 
kids out to talk to the press and uouldn't let 
the press in to talk to the kids. When the kids 
uere told to go and get on the buses, they 
could fihally talk What was the problem, 


what was the school so afraid of us saying 
anyway? 

When we were made to lease the school 
building, (which I don't think was fajr 
either). some of the kids forgot their coats. 
We were then marching arcund the front 
yard of the school trying to be heard It 
really «lid get cold but do you think they 
would lot us go in school and get our coats’ 
Nope. they had to give us a hard time about 
that. too Finally after we ftoze they decided 
to let a few in and let them get their coats. 
See how fair and reasonable they were with 
us. If half the kids get sick will the school 
still be unreasonable and not pay the bitls. 

This isn't the end. We are going to fight 
for Mr. Plano's rights as well as our own. 

JOHN DA VIS, . ' ' 

6602 Bartlett Rd. ; ' 
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Supports schco! board 

TO THE SE.NTINEL:' • for rcasons kr.own only to thcmselvcs. 

Perhaps. some of those vvlio d:d 
All too often neuscoverage présents cnly cemor.slr.ite. did so. not because t'ney realiy 
one sidc of an issue, leaving the reader with believed in the "cau^e." but because the 
a someuhat biased impression of the actual derr.onstr.it ion provided a uelcome 
event. I feel this is the ras» in the rccer.tly diversion fronr.a routine day at school, 
publicized firingof Frank Piano, an Er.glish •' 

teacher at the Westmorelar.d Central Perhaps, some athletcs uere fcarful of 
School being booted o?f their teams," and 

• " ’ thcrefore.didnotparticipate. 

What starled as a simpte dismissal of a 
non-tenured teacher has mushroomed into a 

"cause celebre," aided.by neus artides. Houever, it is abo quite probable that 
(■ditorials. letters and most rccently, a some athletcs v.ere nol "iearful"and simply 
"sit-in strike" by approximately 200 did not parlicipate. because they belonged to 
students. the majority group of the student body, wha 

d:d not bclieve in the "cause." and 
1 fcel it is important for people to realize therefore. v ere not ssmpathetic to the plans 

that there is another side to this issue, and for disruptingr.omnal school aciivities. 
that there are some citizens ef 

Uestmoreland. like myself. who believe the In eveo' situation. there are opposirg 
administration was entirely justified in ils vieupoints. The Uestmoreland school 
action. Obviously. there may bea numberof incident is ro exception People. therefore, 
students uho also support the school shou’d not assume that the school 
administration in iis decision, as evideneed administration stands a'.one in its decision, 
by the 600 students. in gredes 7 through 12. because it defmitely does not. 
uho did not participate in the 

demonstrotion. Perhaps, more students BETTY H. MARTIN, 
uould have likedto participate, and didn’t. RD2. Rome. 

j£v>«c . Zfcc/'7. «73 
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Mr. Plano, Teacl ter 

by Jim Nelson ' 

153'i San ford Ave.. Clinton 

The actions of the V.'estmore land Central 
School Board conce.ming the disinissai of 
Mr. Frank Plano are dep’orable. It is 
lypical of a backuard view of education. 
Furthermore, their refusal to hold a 
hearing on Ihe matter is dictatcria!. l! is 
more liken to a communist state, rather 
than our supporsed democratie nation It 
is a view uhieh, instead of preparing our 
young ad'jdts foi iife. shiefds them Trom the 
truth they deserv? to know and molds 
them into a frame of rnir.d the board 
deerns fit., 

A board may hire an ird.vidual with 
certain quaiifications to teach in their 
school, but a board does no! make a person 
a teacher. It is the student* who dedide 
skhether an indivudual is a teacher, or 
someone to «hom they close their ears and 
rr.inds wilh no desire to learn Anyone uho 
can command .the respect Mr. Piano’s 
s'udents sho«ed him as a true teacher. 

I believe Mr. Plano should receive an 
apology and be re-insta'ed immediately. 
The student* of Westmoreland have 
decided they want Mr. Piano to continue as 
a teacher, an opinon I regard made s.ith 
greater maturity than the school board has 
shown.. * . • ,r 



UlYv-ci 


183a 



APPENDIX "2", ATTACHED TO 
PLAINTIFF'S SUPPLQ4EOTAL AFFIDAVIT 


Wsstmorèland school boord 


gsves posrnon on 
Plano dismissal 


!'•> JOHN S. STLTtUIN JR. 

WF.ST.V.OU ELAND - !t uasn't on the agenda, but the 
Frank Plano matter ngain too'< center stage during the early 
f-j:lion of ti.e V.esfniureland Central School Board of 
Education meeting V.Vdnesday nigbt. 

Board prcsid'-n! Mn James Romeo anr.ounced to the 
f-d ene» of abnut 70 perstns. ineludmg !5 students, that the 
I mrd wantod to clcar the air conceming its position i.i the 
d smissnl action 

Plano, a non tenorwl 10th grade Fnglish teacher, was 
d.smissed Fridfiy, following a 5-2 board vote Nov. 2 during a 
"Cint session Ine board accepted a recommendntion from 

r;c*. Superintendent F. Wright Johnson citing Plano as 
U.M.g uncoopcrntive with thesclvwl administratio» 

Plano contended the action resoltcd from a nomework 
ass-grment in whi<h he asked students to write a paragraph on 
p'e-mantal sex 

The two ard one-ltalf page statement was read by board 
niember James Plehn, who wilh rnemberlloward Walker, had 
voted against the dismissal. 

The statement ciled "much misinformalion" regardmg 
Plano's dismissal. and explained "The supervising principal. 
Clilford Baker, ader reviewing with the high school principal, 
Hichard Stanley, the documentation of several other incidents 
involving this ten her in the 1972-73 school year. submitted an 
opiniun to the district superintendent of schools thal the 
services of the teacher should be terminated." according lo 
threesec tionsof the Education I.aw. 

The statement said Plano was given notice of the 
rct ommend.n'inn of termination on Oct. 3, 30 days prior tolhe 
board mee'mg 


Plano then requested. within the 21 day limit outlined in 
the Fair Dismissal Law. a written statement giving the 
reasnns for the dismissal i ecommendation. The statement said 
the request was received Oct 10. 

On Oct 17. 1973, Plano was furnished with the reasons in a 
wriften statement, and on Oct. 26. the district clerk. Frank 
Melie received a letter from Plano asking for a hearing with 
the board, Plehn said. 

He continued "The teacher did not file a written response 
to the reasons with the district prior to the board meeting" — 
asstated in the Dismissal l.nw. 

Plehn said "The board met in work session on Oct. 39 in 
order lo thoroughly discuss this matter prior to the Nov. 2 
meeting." np»ating the .statement forernphasis. He contineed 
"The teacher delivered to each board member a written 
response on Nov 1, one day before the board meeting, and 
spoke individually with some members of the board. The 
district clerk did not receive a copy from the teacher." 

The board then voted Nov. 2 to terminale Plano's com ract, 
effective Dcc. 2. Notice of termination was given to Plano cm 
Nov 5. 

The statement continued. "The board would like to pomt 
out thnt there is no authoriration in the law whereby it is 
allowed to hold a hearing as part of the process ior the 
terminalion of a probntionary teacher 's employ ment 

"Even though the teacher did yioi meet therequirementsof 
the law in filing his response, the board members had 
avaiiable his response as noted above and used this 
Information in reachingtheirdecision. 

"The board has received ne.merous .’ommunicatiuns bot'n 
pro and con in regard to this action All such Communications 
were received by the boai d The teacher's prubationary period 
has been lerr.iinated, and be now has legal recourse if he 
desires touseit." 




* 




Mrs Hom*» then said th.* board would have no furth^r 
conmurit on the maller, bot would he.ir deluga'.iuns fi om th» 
floor. 


. Uithard l'alrr.er said, "Mora!<* in the district is very low,” 
and suggested that Ihe board apply lo llie Stalt* Educatión 
Dcpai'tmcnl "lo do a complete, in -depth survey of the school 10 
poml out mir slrcit|;lhs and wenknesscs," 

Whceler Muller pomlcdoul Ihnt Plano has loslhis job, "the 
pcople's plcas have been ignored, and the sludents have lost 
their dancc and ballgnmc. The school board did cverything 
Icgnlly." He added Ihat the board's denial of a public hearing 
sltould not be considcred Ihe end of Ihe la w. 

Mrs. Fred llawkins spoke out for the board, and said 
"Everybody fcels that Plano was judged guilly without being 
tried. 1 feel that Mr. Baker and l „ Board of Educatión are 
boing judged guilly without a trial." She said her lC-year-old 
son was in onc of Plano's classes, but added "I don'l feel my 
son is qunlificd to judge if a persim is a good teacher per sc." 

Ilarold Wood also backcd the board's posllion.. 

Lyn Parker, rcprescntalive trem the Student Council to 
the board, was told by Mrs. Romeo that no nction would be 
taken ogalnst the 250 students who staged o sit-in Friday 

morning in protest of the liringi causing cancellation of 
classes. 

The last nerson lo speak front the floor. John Bart, nsked 
"Whcn are wc going lo stop rcacling in this town? We ncedod a 
demnnslration lo get this (the board's cxplanalion) in oir 
hards. This appears lo be the roul problcm in Wcslmorcland. 
and the problcm starts witli the board The board sccms lo 
tlii ive on conflict. 

"I hope the board reads whal has happened hcrc. Wc don'l 
hke to be dismissed curlly wiih our opimons. Mopefully, things 
will go uphili front here." 

Mclie said the board could not confirnt that Plano has 
laken a teaching job in nnolher district. Later in the session, 
the mcrr.bers approved Ihe appoinlmcnl of John Trein. Rome. 
lo a five • ycar probalionary position as high school Enghsh 
teacher, replacmg Plano's vacant spot. 

The session ended ot 10 p.nt., the shorlcst meeting this 
school ycar. 


*«mc Pzity Pcntincl 
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School Exploins Why 
Plano Was DUmissed 

r,*. J- 

By JONAS KOVER After the statement was read, Mrs Mickey Romeo, board 

Westmoreland—The board of educatkm at a public president sald, "We would give no further comment 
meeting last night explamed ïts actions In the flring of regardlng the subject matter mst read by Mr, Plehn " 
probationary high school teacher Frank Plano laat month 


A controvrrsy over Plano's firlng ranged trom tlpe day the 
board votrd for dlimlssal Nov. 3. A rltliens petitie i to 
maintain the teacher gathered over 300 slgaatures and 250 
student» walked out in protest last week. ~~ 


The board s reason for the dismisaal of Plano was readby 
James Plehm to more than 60 people who attended One of 
the two board members who originally votad agatnst the 
dismissal 


The statement began with "There has been much in- 
formation circulated regarding the termination of em- 
ployment of a former Westmoreland probationary teacher 
and the procedure followed. The board of education takes this 
opportunity to summarize the processes and the actions.” 



I don t think we 
will have any more 
releases'' ó/t the 
subject. 

BoSor 


U said that the supervising principal and the high school 
Principal recelved a fgpnal cAsenplamt about an assigmnent 
given to student» by the teacher Plano had said on the date of 
dismflial that the assignment was to write a paragraph on 

arje’a aplmona o l pre-marital s«k. 

The statement said proper procedures were taken to 
dismisa Plano in accordance with the Fair Dismissal Law of 
1972 Plano was notified 30 days before the dismissal 
meeting, and, by law, he was to file a ujjltten response seven 
days befpre the meeting 

Plano, instead. delivered a written response to each board 
member the day before the meeting The district clerk did 
not receivea copy, the statement s.aid 

Later, Clifford Baker, supervising principal. asked board 
approval for the hinng of John Trela as a probationary high 
school English teacher Baker said Trela would fill the 
vacancy created by Plano's dismissal He said he did not 
think there would be any more news releases from the board 
about Plano. 
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i bACrJER S DISMISS AL' *' ,r - A ,ro ha» inaint2in''d I, 
PROTcSTED UPSTATE ÏZtr™' h ' as 
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liften rUtlL, f.uto CZ)ec.‘V, /37S 

No School Board 
Hearing for Plano? 

Wcstmoreland Board of 
t-oucation apparenily will not conduct a hearing for Franh 

ÏÏÏti KT etS Er,slish ‘ eackcr schcdLd •• * 

Mrs. Mickcy P.omeo. board president, said ai: seven sc!.o..i 

.ïo rd 0 ThT brrS o ’ V a pel,ti0 '' M « red b .v 3» resident*.' 

U F*? 1 h ? arin * Bu! no 0;ie respordtd, she sa>rt ' hen sbe 
asked if the memhers u‘shed to do -mything aoout L 
Ditition at a uorx session Tuwdav 
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pG'ütjon pretests 

* 9 • 


* i 

•'i 


np? 
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! 


ilSiHmSSGS 


; WESTMORELAXD - A 
citizen's petition urging a hearing 
for F rank Plano. lOth grade 
teacher at Wes’.morelard Central 
School who is to be dismissed 
Friday, was preser’.ed to Board 
of Efducation President Mrs 
James Romeo prior to an 
executive work session Tuesday 
n:ght 

The document, coniaining the 
names of 350 district resicents, 
was delivered by Beth Whitafcer. 
a spokesrnan for the Concerned 
Citizens groep. The petition 
reportedly objected to the 
nianner in which Plano, a 
nontenured Enghsh teacher, was 
dismissed. 

But as far as the board is 
concerned, the matter is closed. 

Accordtng to Clifford Baker 
supervising principal. the board 
mat to discuss "personal 
matters." and said that Donald 
Mattis, president of the 
Westmoreland Teacher's 
Associatien (WTA) was invited to 
attend Hc had no comment on 
the substance of the session. 

Plano was notified of his 
dismissa! during a five-mimite 
special meeting Nov. 2 The 
board al that time accepted the 
recommendation of District 
•Superintendent F. Wright 
Johnson to terminate Plano's 
prob.itionary apnointment. 
voting 5 to 2 in favorofdismissal. 
Board mernbers Howard Walker 
and James Piehn, voted against 
the d« ision. 

Plano has contended that the 
act ion f ailted from a homework 
assignm.ent in which he asked 
students to write a paragraph on 
their epinion of pre-marital sex. 


Johnson charged Plano with 
uncooperativeness with the 
school aöministration; poor 
judgment in subject choice, 
assignments. and class 
discussion, and cited 
unsuccessful efforts by the school 
administrators in correctmg 
these‘ deficiencies ’’ 

Mattis however, countered 
with a number of teacher 
evaluations covering a period 
from Oct. 3.1072. toSept. 20,1073. 
which overall cited Plano as 
being an above average teacher. 
The oaly cnticism in any of the 
reporls. according to Mattis. was 
that Plano had not taken 
clnssroom nttendance. 

Since that time, Mattis has 
charged that Plano's dismissal 
was designed by the board to 
scare the WTA, whose 
rnembership includes about 25 
per cent non tenure teacher:; 
Mattis first callcd for a "just and 
immediafe hearing" for Plano 
during the board's regular 
meeting Nov. 10, but no snch 
session has been held to date 
The board's next regularty 
srheduled meeting is set for 
Tuesday, Deelt, at 8 pin 
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Man of high moral valuss 


TO THE SENTIXEL: 

As a former student of Westmorelaad 
School. I know Mr. Plano to be a man with 
the highest moral values whos? ideas are 
unquestionable. 

I don’t know \% hy he picked pre mantal 
sex as the topic for an assignment bot he 
must have had a very goed rea^on fordoing 
so. and was rot. as many people think. being 
a dirty old man tryiag to find out what girls 
doanddon'ldo. 

Although sex before marriage may rot be 
a thing that pcople like to talk about. surely 
love before marriage is a verj beautiful 
thing. 

We live m a day and age v.hen men go to 
the moon. not in thedays '''hen the Pur.tans 
laws rulcd the land. \Vc cannot and should 
not let this thing min a maas lite ar.d fut ure 


career because we are afraid of the wo--d 
sex We should treat this incident with 
understandmg. an open h.eart. and an op»n 
mind and nol with heli'sfire and brimstone. 


If we help this man now we will help 
ourselves toa better future lomorrow. 

RONALD P. DA VIS. 

Bartlett Road . • 


< 7 > 

'y i Cf>^< 


S-h'iJL - 
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Evening Mail 

Thoughts on School 

By Mrj. Dorothy M. Jone» 

RDI. Whilesboro 


‘I guess it can be said that you can please 
most of the people some of the time. some 
of the people most of the time, but not all of 
the people all o! the time. Such seems to be 
the situation in our little town of West- 
moreland 

1 

I had statpd in a previous letter to the 
editor that 1 believe Westmoreland has a 
good, honest (air and reputable school 
board, with minor exccption This ev 
ception being a school board member who 
is a teacher, has a spouse as a teacher in 
oor school system, and who, as I un- 
dcrstand, is a Union representative In my 
opinion, this shoold he considered a con¬ 
flict of interest. No door opens both ways 
at the saine time. 

. • 

About a year agu, at which time not ali of 
the present boaid members were serving. 

I brought up the fnllowing incident to the 
board: My daughter, an 8t'n grade student 
brought home a paperback edi'ion of e 
book that in r.omc parts cor.tain-d 
language and passages that I feit should 
not be inc!ud“d ip an 8th graders avatlable 
literature. This particular book was rot 
signed out through the school library bot 
rather through the 8th grode Engitsh 
teacher, to whom the book belonged. 

I contacted the teacher and was told th;s 
book was on the best seller list and given 
the impression thit it had been okayed by 
the head of the English Department. Not 
gaining much satisfaction there, I went to 
the then acting Supervising Principal and 
the Board At that time I might as well 
have saved by breath as I was told by the 
board that they would get get back to me I 
was sent the customary papers for filing a 
complaint pertainin» to a book that I did 
not fcel was proper for my child's readmg. 
However, Krnwing the book did not come 
from the school librnry. but rather from 
the teacher, I did nut feel compelled to file 
such papers. 


To date the closest I have to a 
satisfactory answér or to any kind of a 
conclusion, was having the new super¬ 
vising principal threaten me with arrest if 
I walkcd out of the school with the book 
which incidcntnlly I had walkcd in with 
Sincc this inedent, there have been rewly 
rlected members to the board who. as f 
menlioned above, were not present at the 
time of this matter. Perhaps this was only 
one cf rnany lesser complaints brought 
before the board regardmg certain subject 
matters at the school, who can say 

Although I feel sharp and drastic 
decisions were made in the case of Mr. 
Plano, I shoulct think, in view of the fact it 
was on the rccommendation of Mr. Wright 
Johnson that he be dismissed, negotiations 
for reins’.atement shculd b? mado with Mr. 
Johnsoii'scfticcs and not the school board 
In this way perhaps his recornmendation 
could be reversed and recommendation 
for reinstatement should be made through 
him However, I would hkc to add that f. 
for one, am glad that our present board is 
aw ake enough to be conremed for the ones 
who matter the most, the student». 

In regard to Mr» Whitaker’s letter of 
Nov. io. she wrote that sha would be thn.nk- 
fu! for a “teacher, minister, or neighbor" 
to uhom her chi ; dren could turn if they feit 
they could rot discuss their proh’ems veith 
her. To this 1 say, I personally would 
consider myself a pretty “truanf parent 
if my children (el: they could not turn to 
me with their problems, b;g or smalt I 
behese also that the teacher Mrs. 
Whitaker referred to as "finaliy 
exonerated of the drug raid set-up" is still 
teaching in oud school system and has not 
left. 


To Mr. Mattis' letter of Nov. 1 j, 1073. he 
wrote that to deny justice to any "employé 
of this school distnet" d -nies justice to all 
of us. Does denial of justice apply only to " 
school employés?" In my opinion. any 
complaint, be it from a party of one or n 
p3rty of more than or.e warrants the same 
justification be it school employe or 
othenvise. 

With the PTA and WTA associatior.s in 
our smalt town, perhaps it is time to form 
an SPA (Student Parent Association' 
whereby the stuJents and parents coiilri 
air their views in public. 

As long as the inajority of our present 
schoot board continue» to soek beltonnen' 
for all. and has 11 ie utmost consideratie:! 
for our "peoplc of tomorrow." the 
studenli, I am sure that they will continue 
to have the support of many behmd them. 


C/J. 

W>l/.Z 1 / 1 , l 


191a 



APPENDIX "2", ATTACHED TO 
PLAINTIFF'S SUPPLfMENIAL AFFIDAVIT 


—— ZJoddvf 

o 

Sess confidsnce 

TO. THE SENTINEL: • • •< 

A trend in schcol education at 
Westmoreland Central of hberalism and 
permissiveness was in'rciuced under the 
disguise of academie freedem which has run 
rampant and out of contra!. Academie 
freedom was p.ever a rr andate for teachers 
to shirk their respon»ibi!ities and cor.done 
wrong conduct. whether the acts be 
committed by studen-s or faculty 
them»elves. As a result. a consequence 
happened — dismissal of a teacher 


Much pubücity ba» been given this 
incident The people of Wtv.rr.are’and have 
read in^the papers statements that the WTA 
made in defense of the teacher. Nothing 
abont this person's cor.Juct that led to his 
dismissal. or-inquiries in'.o the matter. Tne 
WTA quickly come» to the deler.-** of on? of 
their ow n. saying to the scho-tt board and the 
people of Wcstmoreland ’hat marais are not 
sufficiënt ground» for dtsmissa!. Wherc th.e 
WTA is concerred. teacher» are above 
reproach. to be reprimandjd is unthinknble. 
Bot they ma';e a grave errorof judgnient. 
They are held accor.’ab'e for their conduct 
and performance as a teacher, to the school 
administration. sclv»! board, and last but # 
most important. the people of 
Wcstmoreland 


5 mail. —— •. • , 

• * i 

i 

•e . j 

rastorsd 

A school board finally has the courage 
and moral fiber to take a stand and 
demonstrate to the peopfe of Wcstmoreland 
that moral decay has gun? far er.ough and 
cannot be a part of the Westmoreland School 
System any longer Now a school board 
finally serves notice to the WTA and any 
other teacher v.ishing employment in the 
Wcstmoreland school system that 
Wcstmoreland will not tolerate anv longer 
teacher nbtise of morals or selfish endeavor. 
Westmoreinnd is striving for a better 
cducational environment which do*»n't 
include moral decay. a diseo-o which breeds 
distrust. disrespect. irrcsponsibility. 
v iofence and student unrest. • 

Westmoreinnd is undergoing a 
ttansformatinn which pointsinunerfirection 
only. upward This is being done to elevate 
morals as well as academie Standard», 
which have been in a steady declme. This 
effort is po,sib!e only as ’a result of a 
concerned administration and school board 
A large portion of the people in 
Wcstmoreland if not the majoritv. apolnud 
and praise this action taken by these people. 

Ccrtainly. co.nfidence is being restored 
and regained 

FftED LOSOWSKI. 

RDI.DixRd . . 



/ v Ui 
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Says clismissa! justified 


TO THE SEiVTIXEL: 

There are always two sides to every 

Ï uestion, as is the case in the dismissal of 
'rancis Plano, tenth grade teacher in the 
Westmoreland school System. 

I belong to the "older gereration" and r.o 
doubt am cons'dered "o!d fashioned." I am 
interested in the situation because I have 
three grar.dchjldren in the school. 

I was horrifi-d that a class of high scho-j! 
students was asked to write on pre-marital 
sex V('ith a wide ran-je of subjects that the 
class could have written on to show th°ir 
literary ability. why d:d Mr. Plano piek that 
particularene 7 

Sex is Cod's plan to populate the earth. 
which ir.cludes every living creature. Let us 
place the responsibility of teaching and 
discussmg sex where it belongs, with the 
parents in the home Of course we want our 
young people to becorne independent, to 
think and speak for themselves, bot should 
teenagers be put completely on their own? 
Doesn’t the experier.ee of older pêople count 


for any thing 7 Surely the younger geoeraticn 
needs guidanteas they gruw up 

When I was a teenager the subject of sex 
was r.ever discussed. That v. as not good The 
pendulum has swung too far the other vav 
Today sex is talked about as casuallv as th a 
weaïher or current topxs I think Inerc is a 
happy medium which we shou'/j strive for. 
In rny opimon the ‘ good o!d days" were far 
tetter than the permissiveness al'owed 
today I commend the Board of Education 
for their course of acticn and smeerety hope 
that they will not swerve from that course 

MKS VER.NOX M EROWN. '* 
IlSW. CourtSt. 



% o h',uJL 
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Differente s Witten 
At Westmoreland 

ByJAY REINER 

WESTMORK1.AND A rifl between the Westmoreland 
lloard of Kducation and the Westmoreiand Teachers 
Associatinn < WTA) has been widening over the past month 
()ne of the key differrnces is the Nov. 2 dismissal of Francis 
Plano as a high school English teacher, because, he said, of 
an assignment on pre marital sex 
The board released a si x page reply to a WTA crlticiam, 
delivered at the October board meeting, dated Oct. 9 The 
reply was hand-delivered to WTA President Donald Mattl*' 
by Krank K Melie, business manager A copy of the reply.- 
became availuble during an interview with Mattls ttiis week 
According to Micky Romeo, board president, all board 
members participated in drawing up the reply Board 
member lloward Walker said last night he nevgr had time to 
go over the reply and said he had "somedifferences" with il 
Differences tietween the teachers—and some residents- 
and the board grew wider at Tueaday s board meeting when 
severaf were refused an opportunity to speak on Plano's 
caae 

Plano had beendismissed by a 5-to-2 vote, with Walker and 
James Plehn voting against dismisse! 

Malt is had charged that the dismisaal was more of a 
reprisel or harassament of the WTA to wh$tM#)im teichèrr 
who wcre nontemir'ed_ 

The board s rcply cnarged tliat the* "WT^I&d' "littl 
respect for the personal feelings of board s m»mbers, ob 
Jected to WTA criticism directed at Chfford Baker, super- 
vlfcing princip.il and that it did nol find it easy "to sit in 
meetings and poslibly endure this abuse ” 


Plehn said \Mt-dnesday that the reply was not intended to be 
made public, although copies were sent to all therteachers 
Walker questioned the wisdom of the reply , noling that it 
might promote more hostility 
He nid he received a draft of the reply from Baker on Oct. 
5, asking that he look it over, add his comments and respond 
by Oct * Because of other commitments. he said he did not 
have the time and did not see the final draft until the night of 
the meeting. 

He added that at no time had he expressed any feeling to 
other board members that he agreed or disagreêd with the 
reply 

The board said that WTA complamls that teqachers were 
being harassed "is not worthy of consideration unless the 
mdividual teachers complaming are willing to specify their 
problems." 

The board also blamcd the WTA for any morale problems 
because private and iiublic comments by the union were 
"misleeding and, at times. completely false " 

The board, in the past, liad been reluctant to talk publiclv 
about criticisms directed at it by the WTA 
On matters such as Plano's, case, or the board's refusal to 
rehire a teacher's r-kle in October, board members and Baker 
have said no public comments coutd be made because the 
personnei records of employé! were confidential 
The WTA hascharged that piuch of the problems between 
the board and its admmislra(lon and the WTA dates back to 
the hiring of Baker on July'l, 1972 
Mattis has said that some teachers were afraid to teach in 
certain areas. or even come out with new ideas for fear 
reprisals would be taken against them- especially in the 
case of nontenured teachers 

The board cnticized picketmg by the WTA before the 
October meeting, saying it was "unprofessional " 

One nontenured teacher who was picketmg said she was 
upset when Raker look her picture while she was picketmg 
There have been po attempts to take any kind of action 
against her since that time, Mattis said. when questioned 
Wednesday 

Walker said some altempts have been made to promote a 
better working relationship between the teachers and the 
admmistration through meetings with small groups of 
teacher* 


194a 







APPENDIX "2", A1TACHED TO 
PLAIOTTFF'S SUPPUMENTAL AFFIDAVIT 


Facts on Mr. Plano 


Without going into the pnxon 
background of the controversial 
Frank Piano case in Westmoreland, it 
now appears obvious that the achool 
board does not intend to «hare in- 
• formation with residenta of the achool 
district. 

Mr. Plano is a 24-year old lOth 
grade high school teacher In the 
Westmoreland system Ha has been 
employed for two yeara. He says he 
was fired becauae he gave a claea an 
assignment on the subject of pre- 
marital sex He says the school 
Principal was aware of hls lesson 
plan. School board members, who 
voted &-2 for dismissal on Nov. 2, said 
in a statement that Mr Plano had 
been “demanding and un- 
cooperative." 


Teacher disputes and dismissal 
action are not uncommon in school 
districts. In this Westmoreland case 
the fundamental question is not what 
Mr. Plana did or did not do but the 
right of school residents to hear 
discussion and to judge the facta. By 
saylng that the board acted “because 
wë feit thls was the best thing to do” 
or that personnel records are by law a 
private matter, rumor and gossip 
about a young man just starting his 
professlon are encouraged 


The Westmoreland Teachers 
Associatie, which is backing Mr. 
Plano, has asked that he be given "a 
just and immediate hearing ” Surely, 
this is a reasonabk, fair request. 
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Defends teacher dismissal 

TO THE SENTINEL have our teaciers been teaching our 

students by such actioos'’ 

There has been qujte a lot of discussion 

concerning Mr Plano's dismissal from the I know that this is the second tirne wrthth 
Westmoreland School Teaching Staff Let m ■ three week period that the student* weie 
look at the facts of this case realistically glven a chance to write on sex in this class. 

The course is titled “Basic English " Is ge* 

What is the issue and what do we narent* cons,dere<!l a EngUsh subject? The» 
want for our children’ are other moral issues such as cheattag ta, 

school that crjld be written about, in whictv 
the teacher coukJ be helpful and not overstep 
The issue as stated is that when such a personal opinion 
objections were made by some parents 

conceming their children writing an an Even body knows thal this is immoral 
immoral subject for an Englishassigntnent, even if premarital sex has become, 
the admimstration talked at length with the questionable to some people and where does" 
teacher and askedhimto nol use this subject Mr. Plano stand on this subject 
for class compositions Mr. Plano objected 

and refused to follow the request of the I certainly hopt that insubordinatie» 
admimstration and the school board. Are we does not overtake a stand for good moral^ 
soing to allow rebellion to contlnae among and good purpoaes • 

the teachers againsl authority? Is this the ■ 

example we want our chlIdrenU follow 9 Is MRS. CARL SMITH. J 

morality important or are tenaien' rights rq 

io overtfirow authority their right’ What Westmoreland ! 


U-/S-U 


196a 




APPENDIX "2", ATTACHED TO 
PLAINITFF'S SUPPUEMEOTAL AFFIDAVIT 


Teacher'* Relnstatemenl 

Urged atWostmofland 

/ 

WESTMORELAND — Th* Westmoreland Teacher * 
Association went dn record laat night uiging the rein¬ 
statement of Frank Plano a junior senior high school English 
teacher who was dismissed at a special board se*ak>n Nov 2. 

Th* tund was made known at the public portlon of the 

!r“?« t y D Ü nM * WEA rmUmL MatU. said. 

We Insist that the board of ednration recoustder the 
dbmissal, and graat Mr. Plano a just and Immediate 
ntarlag.” 

Z? Mattis crlticised the board tor taldng actiën without con- 
(hicting a full investlgation. "Our investigation of the matter 
indicates that the toUl support o 1 Mr Plano is not merely 
mandated by our concern tor a fellow teacher but clearly 
mandated if we wish to uphold the principle that chlidren in 
this school district deserve and are entitM to the best 
education that the school can provide." 

Plano claims he was dismissed because tg a homework 
aaaignment on the tapic of pre-martul set Ha ha* been with 
the Westmorelaadfculty ptnce 1972 


Cl/TUmi fyu/y //-/y-.2j 
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u 


èJ 



r.% j \v itriM i; 


wkstm o k i: i \ N I) — A 
w. «••u.'rol.iv.il iviv.ral School 
teacher wMo claim* hnmowork 
.i<«iciwu':/ on pro-nnrli.il 

c.u-r.i h.s s.ivs h. 

!• d .1 col r.ili. g fmin In-, 
i. •.v.r - v;«T ch.nrrtrn in ;ir. 
cvahi.ivon week .il'.or tin 
as-ignmerv. 

P 01 .. 1 U R Mattis, West- 
•ncrc'.m 1 Teacher» Assncintion 
V. : \ pic-tdem sa.d he fccls 
’h.it 'ho rc.il roaMjn" for the 
i.r.r; '• Frar.cts Plano was 10 
ar'' ,>p' roxirr.ntciy >3 per rem 
•'[ t'v; uMihors wl'.y are non- 
'•.-nured 

P’.j’ o 'omod the facul'v in 


I»j r ’Z 'hl- picKClinc bifore 
'h- 'Mober school board 
'"'Virp onc r.on-lomircd 
.. osprf-ssed concern 

h-.iauv Saperv.sing Principal 
k. ''oio LtJki-r look her picture 
Aith a picket «ign. 

Baker v.as rcportodly i:i 
A!h.ir> yi-Mcrday and ml 
u\ rt.ijtili- lor oummo-nt. 

v limit. ItOAltl) Prcsnlci. 
Miiev l<ort!»*o said last mgl!'. 1 ! 
v.js the boards belief tindor 
adii ' nc: • (rum its uttmnvy, 
'I.a' V urd should Mot brmg 
on' r.i'i-rial fr.rn a li-j'hi'i 's 
pcfM'Micl 1 1 1 «•, ur.k-ss tl.f 
t'-iifi'-r 'I'.' s so (irr.t 

Ka: '• 1 ' tori- I.IS d'srniss .,1 at 
j »p« • ai i.'iv. '/ l/l.iril SOS OOI». 

•a d !•< >...»! »< f|i|o.;i(.(l ,1 private 

af.'.,' 'Alt!. 'I.' V/ai'1 l| was, 
r p«.rt' I '|„ii |,<- j:uin|.'t'l to 
s;.' .rif« th'-1.' til" ii.i-i 
v tl' • tï.l Vo'o V. a. I.'ifci n O’ hl' 
’* * . t 1' 'i p.,i'* 'l**l. r i.i' 


pi. >... # ,:u' i.ti.i -- 

tO.L'hOI lll'l's t 1 *' 

0.1 fO 

■ V " .1 tvti-ro hl- tl; -tuiss.ll „I 

.1 -js't 1. \.’i .* Isi.r..! vi ss'."ii 

'c l'.ld riV.ia's'.t'tl .1 plivaV 
ht'.ir: ij. v.ith !l;o tv.inl i vv.i* 
reis';'.«•.{ tn.i: !:o atUa'pt'ii !>• 
speek ii.irmj: :ho public uiccMn: 
uhen the veie w.i* Mkm 0:: In 
ii.-u.:.-«.t I., | in'» ii nor mis 
I to»» ho iVniod 'i.iKi't >aid 
ho uwer j v.att »!:c rcrjiic.-t. I nt 
rvard r.;cmtvr Houurd Walker 
s.vd Pl.ir.i» nskcj sou-ral i-nios 
hut "as dv’iiti'd by Mr> Komen 

Plano rospoiicded tn the 
charges ot his dismissnl in a 
■etter vhich he dehvered to 
board mombers Nov 1 

The charges vere contamed 
ir. a leiler de.tcd Oot Ki. signed 
by Baker and approvod by F. 
Wright Johnson, district 
Superintendent of Schools. 

TUK I.F.TTEK said Plano 
was be.r.a dismisscd hecause: 

• A oti hav e been denianding of 
and unccoperaiive ivith the 
school adminislration. t?i yon 
r.ave sho'vn poor judgmenl in 
ynor choice of subjccts for 
issignments and classroom 
d!‘cus;ion: <3‘ elforts on the 
part of the school ad 
n'i.nistrators to conect >our 
d e f 1 c 1 e r c 1 c s ' u r o u g h 
d'scu-'ior.s vith you iiave heen 

jr.»u; Cv'ssfj! 

Plano sti.d in hts letter he dij 
r.ot feti he had beei u.i- 
cotperatiie hecause I.- had 
taken a speed reading n urse 
at his ovn expense so he couid 
teach it to pupils 
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He said he introduced a r.e.v 
remed al readmg course in the 
Fngl:sh carricaJum. acc'-p!»] 
extra daties as jun;or hv;t» 

*ersL’:r.g coach, assistant trark 
coach ló i l spring, «orked at 
basketbal! ar.d footbail kair.es, 
chapcroned danc'cs v.ithotit 
re.mour'.emont accipted a 
se'-intn *«.s grimer.l in i-xi.i-ss o‘ 
the contract rig.Jat.on ar.d 
gave up a lunch huur !■. tak«' 

>r.,tr. r ,./•», , I .. . . , . 

--Tivo rt'pi .is , 

Stiüiley ing'i s.'i.i;... r , ; 

bo'.h on Sopt. o), jjT.i h: om- 
v.hcre item» we re to he c! '.'cW-d 
sacsfactory or iiiisatlsfacto.-y. 

«II «ere ehcckei] sati .'V" r.. 
hut Stanley added a d'saii- 
priivirg iiotc "ittcrii.ini e : nt 
taken " 

On au i'Viilu. tion turr : '1. 

"nee a yeiir on te; vlier- 
everythinj; vas chi'iki-d dn vc 
the average linc for Mar.n, 
cxcept one item v.li'di vv;. > u- 
ihe average Imc. ’llif onlv 
criticisni was liiat iittcudanc 
vi as not laken 

tiN IHi: (IlUtoK • v 

;np'» 'o cnr;'-i.‘ <• 

had Ianvd. Pia-o a d j.c. -i 
had fit '.er beer xido. a-;. i'. 
to tbc cor.trarv had ht'-r. ;.-,,u • 

P"rform8r.tt '-ai a'. 

Plano contervJv :r.&* the r - s 
i'.iscr forr.iv i:«rr,.s-s! v 
it" asssigred r . 1( 

essay "n p’i-mar. ;. • •• 

Plano said ’r, . t•.c — I 
traicnt .va- c.c : j' 
a I’a.ard e i f .,, 

Kdiratinnal Service» 1 -, 

S< : v it f' v ork<hnp 'h. t h j 
tondi'd 

.ONLY COPV AVAHJB! £ 


0 



• ^ wswrit tii ih v •|M»ur 
judpment" charpr Plano citccJ 
thcso cvnlunlioiis: 

On Oit. J. 19TJ by Pant 
.Murphy. KprIssH Uepartmun 
"liairinan. thrcc chcckrri 
lair. mric "gnnd" ar,,| {fc r0 ,. 
"vory Rood." 

On May 9, 197:1, uRnin !j\ Pntn 
Murphy. frur wen* chickcd 
"lair," six "good' and mx 
" vi*r\ pood," and on Ou. 
I97J, by Pam Murphy, ono item 
was rhvcked "fair," cipbt 
"nood' and fivo "ven - miud." 


- On Nov. y. b/ 2 . Kobort i 
1’cbinp, now directar of jmp.l 
pcrsnnnel services and ilic 
actin^ h;gh school p. ir. cpnl. 
•'aid of Plan,,: "His toont is 
r.oat. wcll ort'ani/.od in spnc oi 
boirt! ovcrcrowilcU (small 

i'Viin). and Ito had made rf- 
tff'tvf iisi’ of buJidtn and 
bla-kboard . tpiano lias» 
"partirularly imptci.-.d with 
bis ahüi!;, tn tnuilvi* tl;p s!(,u 
>'.tii!/’:.: , :n t|,o di '/’iission." 

I’ol.oiu: tlimnxcd bis toni- 
i'ii'ni willt "gimd idstr'ictor anti 
kas the [ii’ti’tnia! uf breniiitijj :ot 

‘»utstar.tlinji icnrhrr." 


A> 
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Speaker Explains BOCES Success; 
Shoemaker, Lennoii Are Honored 


By BARBAR A CHARZL’K 

Dr. Leo A. Soucy, mistan t 
commluioner of education for 
•chool aervices, laf r.ight at- 
tributed the "secrei success" of 
the Board of Cccnerative 
EducationaJ Services (BOCES) 
to lts sensitivity 

Dr. Soucy was the main 
speaker at the First Super- 
visory District’s sllver an- 
mversary dinner in Hart's Hill 
Inn, Whitesboro. About 275 
persons attended 

Soucy said BOCES la a 


syatem "sméMm te tbs aaads 

*& && & &"* ■"* 

ïfMn sTid 
(education) co m n i ira t uu ei" 
He compared the BOCES 
status in the atate educatlonal 
picture aa a “half-way house." 
Combined budgets tor thel 
state's BOCES districts totat] 
>300 milllon. . , 

The 11 component school 
districts in the First Super- 
visory District have an 
enrollment of about 21,000 
pupils and combined operatii 
hudgpts of more thaa f: 
milHon 


Soucy said the fut ure of 
BOCÊS Vkaan’t been scrai 
ched,' < ilw FH si ii irchito drug 
a nd vane^niêease «^ cltJon 


DISTRICT SUPERINTK 
NDEN r F Wright Johnson al.. 
noted the district's developmen 
and e xpansion of service s 
Johnson said the district wai 
iformed in 1948 for school 
listricta to share itineran 
[services. BOCES has grown int 
a "vehicle for programs an 
1 ” ifliwpi lilill — 
«en.Sdio played key 


( 1/CÏjLCu & - DuJjcitcJv 
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roles in BOCES' development 
were snored. Tribute was pald 
io Elwln Shoemaker, district 
superbitendeot of schools for 34 
years. and Harold Lennon. s 
charter member of tb« 
Cooperative Board and a 
member for 25 years. 

Shoemaker and his wife, 
Ruth, traveled from their home 
in Phoenix, Ariz, to attend the 
event. Shoemaker retired in 
1967. 

Lennon presented a plaque to 
Shoemaker, noting his 
foresight, effort and leadership 
in the formation of BOCES In 
his acknowledging remarks. 
Shoemaker said he feit that he 
was home and could feel the 
sincere warmth of the audience 
3we m aber said the board 
demandedthat tatRhera, school 
board mambers and ad 
miniatratm saark tof ether tor 
somethlng they bsliered in and 
for which they were willing to 
sacrifice. 

Cooperative Board President 
William Bellinger awarded 
Lennon a plaque for his 25 years 
as a board member and nine 
yeara as its president. Lennon 
retired earlier this year to 
devote more time to his jewelry 
business in Florida 
Bellinger called Lennon a 
"gem" of a fellow and a 
"diamond in the rough." 
lennon alio had served on tho 
Whitesboro Board of Education 
for 15 years. 

Other "pioneers’— school 
board members and BOCES 
staff at the time of its formation 
in 1946—alao were recognized 
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Teacher unij^backs Plano 

TO THE SENTINEL: “We will continue (o support Mr Plano 

through our local association. the New York 

l-astnight iNovill attended* Board of State United Teacbers. the National 
hduealion meeting, in Westmoreland A Kducation Associatiun. and the American 
second year teacher was bemg considered Federation of Teacher» AFL-CK ) 
for dismissal He had been denled a private 

hearing with the board to explain his side of DONALD R. MATTIS 
the conlroversy He made a request. at the President. Westmoreland 

public meeting, to speak Thia. too. was Teachers Association 

denied hrm. After his nequest was denied. 
the board immediately votedon the motion 
to dismiss and prompfly adjoumed Hls 
fellow teachar» tyere appaJled at this 
travestyof justiee. • 

I had attended the meeting as spokesman 
for the Westmoreland Tterhers Asaociaüon 
The teachers feit it very important that our 
statement be made a part of the boards 
records Now that the event is past, we 
appeal tu the news media to print our 
statement 

“We the teachers of the Westmoreland 
Central School District, urge the board, in 
the case of Krank Plano to grant him an 
immediate hearing. Simple justice demands 
that a person be aBowed to reply to his 
accusors To deny this justice to any 
employee of tMs scfcool district derues 
justice to altof us 

“We tolally support Mr Plano in this 
action He has worked cooperativeiv and 
well with thé studeets and faculty óf this 
school We wjsh to continue to work with 
him His talent and expertise as a teacher 
are documentad in his evaluations We urge 
you to coodder our support bef ore you make 
a final Judfctnent in tlusactwn. 


- 73 ) 
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WTA Plans to File 
Protest of Firing 


WESTMORELAND—Donald 
K Mattis, president of the 
Wöstmoreland Teachers 
Association (WTA), said last 
nigh» a grievance will be filed tc 
p r olest the firing of a 
Aestmoreland High School 
teacher 

Frank Plano, 2s, of n 
Michigan Ave., Ilio;: was 
dismissed as a lóih grade 
teacher in a flve-minute special 
school board meeting Friday. 

The board alieged that Planc 
had been demanding and 
uncooperative with the school 
admirüatration and had ahown 
poor judgment in cholce o< 
assignmentsn 

The vote was five in favor of 
dismissal and two oppoaed. 

Howard Walker, who cast one 
of the negativa votes, praised 
Plano and atUcked the board 
fdr uaing what be sald were 
discriminatory standards. 

According to Plano, cause for 
dismissal centered around a 
homework asaignment he gave 
to his two classes of 20 pupils 
each in September. They wre 
asked to write a paragraph on 
their opinion of pre-marital sex 
The idea was to develcp good 
topic sentences on something 
the students had an opinioo on, 
Plano said. 

He said the topic was 
motivated by an in servlce 
meeting at the schooi, in which 
teachers were encouraged to 
counsel students and be aware 
of their thoughts on such topics 
as venereal discase and teen- 
aRe pregnancy, Plano said 

OOO' 

MATTIS SAID LAST mght he 
would meet today with high 
school principal Richard 
Stanley. He said that meeting 
would be the first step in the 
filing of i grievance. 


Plano has done a good job, 
Mattis said, and has received 
support from parents. 

In a statement released in 
behalf of the WTA, Mattis said: 

“We urge the boa'-d . . . to 
grant ar. immediate hearing. 
Slmple justice demands that a 
person be allowed to reply to his 
accuser." 

"We totally support Mr.' 
Plano in ihis action. He has 


IVtLu^ O 

II-i 


worked cooperatively and well 
with the students and faculty of 
this school His talent and 
expertise as a teacher are 
documented in his 
evaluations " 

Mattis said the organi_ üon 
wiil support Plano through the 
state United Teachers, the 
National Education 
Association, and the American 
Federation of Teachers, AFL- 
CIO. 


) 
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Ganse Firing? 


Ily JONAS KOVKtt 

. WF.STMOKELAND - Did a 
homework assignrnent on pre- 
inan'.al sex cause a West- 
mcrol.ind High School teacher 
to be ftred ’ 

Frank 1’lano, 24, of 11 
Michigan Ave., 11 ion was 
dismissed as a toth grade high 
school teacher in a five-minute 
special school board meeting 
yesterday afternoon. 

The board listed reasuns for 
disuussal in a writtcn document 
statirg tint Plano fus been 
demandmg and uncoopertitive 
with the school administration. 
haJ shmvn poor judgment in 
fhcice of assignments and 
classroom discussion and was 
imsticcessiul in correcting his 
deficiencies. 

The vote was 5 to 2 for 
(hsmissül. with board members 
James Plchn and Howard 
Walker casting the negative 
baliots. 

Walker, in a prepared 
statement, commended Plano 
as a school teacher and at- 
tacked tho board ,jr using 
discrimin.itory standards and 
encouraging conformity rather 
than individualisme 
Plano sa id that he had tried to 
speak at the brief meeting but 
was den.ed the floor. 

Supervising Principal Clif- 
ford Baker, who would not 
comment on any matter con- 
cerning the case, said'that he 
did not hear Plano's request to 
speak 

Walker, however, said “he 
asked two or three different 
times to speak after the motion 
v.as on the floor . . and was 
denied by the board president, 
Micky Hotneo " 

Accordmg to Plano, the cause 
for disn.ssal cen'ered around a 
homework assignment he gave 
to his two classes of 20-pupils 
cach in September, a&king them 
to write a poragraph on Iheir 
opinion uf pre-marital sex. 


The topic was motivated by 
an- in-service meeting twó days 
previous at the school where 
leachers were encouraged to 
counsel students and be aware 
of their thoughls on such topics 
as venereal disease and teen- 
age pregnancy, Plano said. * 
The -meeting, which was 
required attcndance for the 
teachers, was taught by IIOCES 
personr.el and at'ended by the 
supervising principal, Plano 
said 

The next week Plano said Ihat 
he turned in his lesson plan to 
tte high school principal The 
plan contained the written 
assignment. ,e proposed to have 
the class do. Nothmg was said 
then, according lo Plano. 

.The day that the assignment 
was due. Plano was called into 
Itakcr's office and told "You're 
through here.'I want you to 
know th.it Pin recommending 
your (t-rmination to the Hoard of 
Kducation," Plano quoted 
n.iker, 

■The supervising principal 
said yesterday thal the teacher 
vijs givcn r -jsoris for dismissal 
in private jnd Plano was told he 
coild write a rebutlul in oc- 
cordance with the Fair 
Dismiss.il Act 

Plano said that the reasons 
were vague and that he sent a 
letter to the board indicating 
they were vague and 
m.sleading. He requested that 
he he allowed to talk to the 
board in private, he said. 

The request was ignored and 
he then wrole a five page 
document and hand delivered it 
last night to cach board 
member, he sant 
Plano said that Baker told 
him that the assignment on pre- 
martial sex was the reason for 
his dismiss.il. 
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In Plano's statement to the 
board hesaid that if he knew the 
adiaimstration was against 
such an assignment, then he 
would not liave done it 

Walkers statement in 
defense of Plano read in part: 

“We cncotirage freedom of 
expression from our studerts 
and in the same breath 
ostracize teachers who have the 
courage to be different to ex¬ 
press their views and demon- 
str 3 te the firmness of their 
convictions. 

"ft is my own feelmg that we 
should encourage all in- 
dividuals to express Ihemselves 
in their own unique way within 
the framework society has 
established. I feel Mr. Plano has 
done this and should not have 
his professional career 
jeopardized. 

. . 1 would like to go on 
record as commending Mr. 
Plano for the job he has done 
here at Weslmoreland. . 

Plano is a graduale of Colgate 
University. He has taught at 
Westmoreland his first 
professional teaching assign¬ 
ment, for two years. 


Tri . ócf , J'YJ 
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WESTMOKSUND - Francis 
Plano. '24. o. f II Miehigan Avenue, 
II:on. a likh "rade Westmoreland 
Central High School teacher, was 
riismisscd by the Board of 
Education during a five - rninute 
special meeting convened at 5:30 
om. Friday. 

According to Frank Melie, 
business manager, "the board 
acccpted the recommendation of 
District Superintendent F. 
Wright Johnson to terminale the 
probationary nppointment of 
Francis Plano.*' The vote was 5 to 
2. with mombers Howard Walker 
and James Plehn voting against 
thedismissal. 

The dismixsal is offcctive Dec. 
7.19/3, Melie said. 

Other school officials and 
Plano could nol be rcached for 
comment thismorning. However. 
the dismissal reportedly involves 
a homework assignment Plano 
gave to his classes in September, 
calling for them to write a 
paragtaph on their opinion of 
pre maritalsex 

Walker issued the following 
statement in defense of Plano*: 
"One of the areas of concern of 
• this Board of Education has been 
on the topic of conformity. It 
set-ms to be, if Pm accurate in 
my assessment, the feeling of the 
board that studenls have too long 
been nsked to conform to 
antiquated standards and are 
nn.v a'lov.ed to express their 
individual unique qualities and 
abditics. We degrndc 
uoneccssary conformity and 
cofidone rcasonable froedom of 
expression I find it denlorable 
that we shouldoperate tlus school 
using such discriminatory 
standards. 


"We cncour- ,e frccdom of 
expression from our studenls, 
and in the same breath oslracize 
tcachers vviio have the courage to 
be different, to express their 
views, and demonstrnte the 
firmness of their convictions. It is 
my own feeling that wc should 
encournge all individuals to 
express themsekes in their own 
unique w.v v «thin the framework 
society has establisNsl.! fcel Mr. 
Plano has dorie this, and should 
nol have his professional enreer 
jeopardized. 1 also fcel lh.it Mr. 
Plano has boen an individual vvho 
feit strong cnough about his 
convictions to stand up and 
express h's feeling even though it 
did not conform to expeeted 
bohavior. How will weever tcach 
youiig people to express 
themselves if wedmi'tpcrmit uur 
profession il edueators to do the 
same? 

"I wou ld tikc to go on record as 
commending Mr Plano for the 
job he has done liere at 
Wcslmorchind, and it is my 
fervent wish that this cxpci ience 
does not forto him to vvaver from 
his convictions." 

Spcakiiig in Itochesler 

I)r. I.ola llarrison of Itome will 
sprak Suuday aftern'jon at M<>ly 
City Oiurth of Clud in (.'luist, 
Itochesler. during special 
servirvs tlierc. Ar evangelist and 
ftin.I r ii .rr, l)r ll.iiiiMio'slheine 
v.ill he liaseil on tbr Itiblieal 


iioo hu 
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UNITED STATES DISTRICT CDURT 

POR THE NORTHERN DISTRICT OF NEW YORK 

**************************** 

* 

FRANCIS C. PLANO, * 

* 

Plaintiff, * 

* 

vs. * 

* 

CLIFFDFD W. BAKER, Individually and as Supervisinq * 

Principal of Westmoreland Central School District, * 

F. WRIGHT JOHNSON, Individually and as District * 

Superintendent of Schools of Qneida 1-Madison- * 

Herkimcr Counties, FRANK R. MELIE, Individually * SUPPLEMENTAL AFFIDAVIT 

and as Clerk of the Board of Education of * “ 

Westmoreland Central School District, JOHN ACEE, * 

CYNTHIA BARNS, JOHN A. NOWAK, JAMES G. PLEHN, * 

BAREARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, * Civil Act ion 

aé Individuals and as Mentoers of the Board of * No. 73-CV-562 

Education of the Westmoreland Central School * 

District, Westmoreland, New York, and the BOARD * 

OF EDUCATICN OF THE WESITORELAND CENTRAL SCHOOL * 

DISTRICT, Westmoreland, New York, * 

* 

Defendants. * 

* 

**************************** 

STATE OF NEW YORK ) 

: ss.: 

County of Oneida ) 

CLIFPDRD W. BAKER, being duly swom, deposes and says: 

1. That he resides at Creaser Road, Westmoreland, New York, is the 
Supervising Principal of Westmoreland Central School District, and is a 
defendant in the above-entitled action. 

2. That he previously suimitted an affidavit dated January 15, 1974, 
in this matter. 

3. On May 22, 1973, the Plaintiff presented a letter to me offering 
his services as advisor to the School newspaper but only under the oondition 
"that the regular school budget finance the newspaper and all neoessary 
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functions related to its publication" (see Exhibit "1" attached hereto). 
Plaintiff was advised by me that it was not possible for the taxpayers to 
financo the School newspaper. At the next public meeting of the Board of 
Education, Plaintiff persisted and was advised by the Board of Education 
that this financing was not possible. Thereafter, a petition in which the 
Plaintiff was involved was filed with the Board of Education, which petition 
persisted in asking for financial support frcm the taxpayers for the School 
nstfspaper. At this time, I had a crmplaint frcm the Vice President of the 
Student Ccuncil as follcws: "Mr. Plano is giving me a hard time hecause I 
won't support his request for funds" for the student newspaper. 

4. On June 12, 1973, I, while eating lunch in the School cafeteria, 
askoci the Plaintiff to come to my office for a persenal conference during a 
free period that aftemoon or af ter school. Plaintiff stated flatly that 
he would not go to my office and insisted before a nunber of persons eating 
in the cafeteria to be told then and there why I wanted to see him. Although 
I attonpted to make clear that the matter was personal, the Plaintiff per¬ 
sisted in demanding that the matter be discussed then and there. I then 

did state to the Plaintiff my re«^son for requesting the conference (to al- 
vise that Plaintiff would not be reoermended as advisor to the newspaper) , 
and Plaintiff thereupon became belligerent and boisterous. 

5. During the 1973 surmer recess, on the first day of work in the 
Westmoreland Central School District for a newly hired High School Principal, 
the Plaintiff came to this Principal's office asking for $250.00 to fund a 
surmer wr’ting project, of which no one on the Board or in the Adninistra- 
tion (including Plaintiff's Department Chairman whem the Plaintiff knew 

full well must give prior afproval and who was in fact the proper persen to 


206a 



make any such request of the Adninistration and Board) had any knowledge. 


6. On Septanber 25, 1973, Plaintiff assigned the writing of a oorposi- 
tion on the topic "Premarital Sex" to his English studente, a group con- 
sisting of 20 sophanores, 10 juniors and 1 senior, ranging in age fronr 14 
years upwards. Parental reaction by way of corplaints to me were iimediate 
and nunerous. Plaintiff totally failed to oooperate with me in oonnection 
with discussing the problem whieh had ar is en because of these corplaints. 

7. Studente ocrplained to me that the Plaintiff was swearing in class. 
Plaintiff reoeived a verbal reprimand fran the High School Principal. 

8. Subsoquently, the follcwing statonents were made to me by studente: 

"All he wants to do is talk about sex." 

"He tells us jokes you can take either way and 
then grins knowing which way we take then." 

"He told us the joke about the 3 bears. We 
heard it already. Besides who wants to hear it frcm. 
a teacher." 

"He is a good English teacher." 

"The sooner he is gone the better." 


9. It has been brought to rrry at tent ion by counsel that through a typo- 
graphical error in my Answer as an individual, it appears that I failed to 
answer paragranh 22 of Plaintiff's Corplaint. In fact, paragraph 7 of my 
Answer as an individual should read as follows: 


"7. With regaid to the ajlegations oontained in 
Plaintiff's Conplair marked and numbered paragraph 22, 
Defendante ADMIT (except Defendant Baker who admits upon 
inf onna tion and belief) the allegaticns oontained therein, 
cxcept that all Defendante DE2W the last sentence of said 
[jaragraph." 


Subscribod and sim to bef ore me 
this 29th day of January, 1974. 


/s/ Clifford W. Baker 
(Clifford W. Baker) 


/s/ _ Arthur F. Bams _ 

ARIHUR F. RAFNS 

Notary Public, State of Nw York 
Appoint^d in Oneida County 
My Camission Expires Mar. 30, 1975 





EXHIBIT "1", ATEftCHED TO SUPPLEMENTAL 
AFFIDAVIT CF DEFFNDANT BAKER 


May 22, 1973 

M1MO To: Clifford Baker - Supervising Principal 

Fran: Frank Plano - Junior English 


Subject: Sclool News pa per 


It has oame to my attention in the past few weeks that there rray be a 
vacancy for the position of Newspaper Staff Advisor for the 1973-74 schx>l 
year. 


If the above is true, I wou ld like to offer rny services for the 
position, but onder the following condition only: 

"that the regular school budget finanoe the newspaper and all necessary 
functions related to its publication." 

While I reoognize the financial stress under which this system is 
presen tl y functioning, I find it a deplorable situation that tte present 
newspaper staff mist spend most of its time raising funds rather than 
publishing a newspaper. This seems to me a situation wholly unrelated to 
tiit üuujutional pur poses for wiiiuh tiie acrivity was originéilly intended. 
Fincdly, I wish to applaud the efforts of the present staff and their 
advisor, ftrs. Sla ter, and hope to see the paper continue to improve in 
quality as it has throughout this school year. 


cc: Marilyn Slater 

Roberw Delong 
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UNITED STATES DISTRICT COURT 

FOR THE NQFTHEFN DISTRICT CF NEW YORK 

************************** 

FRANCIS C. PIANO, 

✓ 

Plaintiff, 


vs. 

CLIFFORD W. BAKER, Individually and as Super- 
vising Principal of Westmoreland Central School 
District, F. WRIGHT JOHNSON, Individually and 
as District Superintendent of Schools of Oneida 
l-Madison-Herkimer Counties, FRANK R. MELIE, 

Individually and as Clerk of the Board of 
Education of Westmoreland Central Sciool Dis¬ 
trict, JOHN ACEE, CYNIHIA BARNS, JOHN A. NC*AK, 

JAMES G. PLEHN, BARBARA RICHARDS, MICKEY ROMEO, 

HCWARD WAIKER, as Inrüviduals and as Manbers 
of the Board of Education of the Westmorelarxi 
Central School District, Westmoreland, New York, 
and the BOARD OF EDUCATION OF TOE WES1M0REIAM) 

CENTRAL SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 

************************ 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF ONEIDA ) 

JOHN ACEE, CYNTOI-V BAFNS, JOHN A. NOWAK, JAMES G. PIEHN, BARBARA 
RICHARDS, and MICKEY ROMEO, being duly severally swom, depose and say: 

1. That they reside at RD #1, Whitesboro, New York; Westmoreland, 
New York; RD, Whitesboro, New York; Westmoreland, New York; RD #2, Rome, 
New York; and PD, Clinten, *ew York, respectively, are manbers of the 
Board of Education of the Westmoreland Central School District, and are 
defendants in the above-entitled actiën. 

2. That they previcusly sufcmittad affidavits datad January 14, 1974, 
in this matter. 


* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* SUPPUEMENTAL AFETDAVIT 

* - 

* 

* Civil Actiën 

* No. 73-CV-562 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 
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3. It has care to our attentian that the Plaintiff is contending that 
he was disnissed as a teacher in the Vfestmoreland Central School District 
either for a single incident and/or because of "runors". The reasons that 
the Plaintiff was disnissed were as stated in Exhibit "H" of his Corplaint 
herein. 

4. The matters considered in reaching the decision to dismiss were as 
follows: 

(a) Oi May 22, 1973, the Plaintiff presented a letter to the Supervising 
Principal offering his services as advisor to the School newspaper but only 
under the oondition "that the regular school budget finance the newspaper 

and all necessary functions related to its publication". Plaintiff was 
advised by the Supervising Principal that it was not possible for the tax- 
payers to finance the School newspaper. At the i>ext public meeting of the 
Board of Education, Plaintiff persisted and was advised by the Board of Edu- 
cation that this financing was not possible. Thereafter, a petition in 
which the Plaintiff was involved was filed with the Board of Education, which 
petition persisted in asking for financial support fran the taxpayers for 
the School newspaper. At this time, the Supervising Principal had a ccm- 
plaint frcm the Vioe President of the Student Council as follows: "Mr. Plano 
is giving me a hard time because I von't support his request for funds" for 
the student newspaper. 

(b) On June 12, 1973, the Srpervising Principal, while eating lunch 
in the School cafeteria, asked the Plaintiff to ccne to his office for a 
persenal conference during a free period that aftemoon or af ter school. 
Plaintiff stated flatly that he vould not go to the Supervising Principal's 
office and insisted before a nunber of persons eating in the cafeteria to 
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be told then and there why the Supervising Principal wanted to see him. 

Althcugh the Supervising Principal attenpted to make clear that the matter 
was personal, the Plaintiff persist d in demanding that the matter be discussed 
then and there. The Supervising Principal then did state to the Plaintiff 
his reason for requesting the conference (to advise that Plaintiff would not 
be reocimiended as advisor to the newspaper), and Plaintiff thertupon becane 
belligerent and boisterous. 

(c) During the 1973 suimer reoess, on the first day of work in the 
Westmoreland Central School District for a newly hired High School Principal, 
the Plaintiff came to this Principal's office asking for $250.00 to fund a 
sinter writing project, of vhich no one on the Board or in the Administration 
(including Plaintiff's Department Chairman whcm the Plaintiff knew full well 
must give prior approval and who was in fact the proper persen to make any 
such request of the Adninistration and Board) had any knowledge. 

W) On September 25, 1973, Plaintiff assigned the writing of a ccmposi- 
tion on the topic "Premarital Sex" to his English stidents, a group consisting 
of 20 sophemores, 10 juniors and 1 senior, ranging in age frem 14 years up- 
wards. Parental reaction by way of ocmplaints to the Supervising Princi pa l 
and members of the Board of Bducation we re iitmediabe and nunberous. Plain¬ 
tiff totally failed to cooperate with the Supervising Principal in oonnection 
with discussing the problem which had arisen because of these coTplaints. 

(e) Students ccmplained to the Supervising Principal that the Plaintiff 
was swsaring in class. Plaintiff received a verbal reprimard fran the High 
School Principal. 

(f) Subsequently, the following statanents were made to the Supervising 
Principal by students: 
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'All he wants to do is talk about sex." 



"He tells us jokes you can tc.ke eitter way and then he 
grins kncwing which way we take tten." 

"He told us the joke about the 3 bears. We heard it 
already. Besides who wants to hear it frcm a teacher." 

"He is a good Qiglish teacher." 

"The sooner he is gone the better." 

5. It has been brought to our attention by counsel that through a typo- 

graphjcal error in our Answer as individuals, it appoars that we failed to 

ansver paragraph 22 of Plaintiff's Conplaint. In fact. paragraph 7 of our 

Answer as individuals should read as follows: 

^ • With regard to the allegations contained in 
Plaintiff's Ccmplaint marked and mmbered paragraph 
22, Defendants ADMTT (except Defendant Baker who achiits 
upoii information and belief) that allegations con- 
tauied therein, except that all Defendants DEUY the 
last sentence of said paragraph." 




/s/ John Acee 

rJohn Acee) 


/s/ Cynthia Barns 

(Cynchia Bams) 


/s/ John A. Nowak 

fjohn A. Nowak) 


/s/ James G. Plehn 

(James G. Plehn) 

v# 


/s/ Barbara Riohards 

fSarbara Richards) 


ih. 





Subscrujed and swam to before ne 
this 29th day of January, 1974. 


/s/ Arthur F. Bams 

AKTHUR F. BARNS - 

Notary Public, State of New York 
Appointed in Cneida County 
My Cannission Expires Mar. 30, 1975 


esC? 
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UNITED STATES DISTRICT COURT 

nortihern district cf new york 


FRANCIS C. PIANO, 

Plaintiff, 

-against- 

CLIFPDRD W. BAKER, Individually eind as Super— 
vising Principal of Westmoreland Central 
School District, F. WRIGHT JOHNSON, Individually 
and as District Superintendent of Schools of 
Oneida 1 - Madison-Herkimer Oounties, FRANK 
R. MELIE, Individually and as Clerk of the 
Board of Education of Westmoreland Central 
School District, JOHN ACEE, CYtTIHIA BARNS, 

JOHN A. NOWAK, JAMES G. PLEHN, BAREARA 
RIOIARDS, MICKEY ROMEO, HOWARD WALKER, as 
Individuals and as Marters of the Board of 
Education cf the Westmoreland Central School 
District, Westmoreland, New York and the BOARD 
OF EDUCATION OF THE WESTTORELAND CENTRAL 
SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 


CIVIL ACTION ND. 
73-CV-562 


REQUEST TO 
PRCDUCE 


Plaintiff, Francis C. Plano, hereby roquests, pursuant to Rule 34 of 
the Federal Rules of Civil Procedure, that defendant F. Wricrht Johnson, 
produoe anti permit plaintiff or his attomeys to inspect and oopy or 
reproduce each of the following documents: 

1. Any and all written oorrunicatior ,, whether formal cr informal 
by or between defendant F. Wright Johnson and Mr. Stanley, a 
building principal in the Westmoreland Central School District, 
regarding plaintiff Francis C. Plano, made during the period 

of Plano's service with the Westmoreland Central School District. 

2. Any any all written canmunications, whether formal or informal 
by or between defendants Clifford W. Baker and F. VJright 
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Johnson, concerning plaintiff Francis Plano, made during the 
course of Plano's eirployment with the Westrrorelarri Central 
School District. 

3. Any and all copies of file memoranda, either formal or informal, 
rade by or betweer. defendants F. Wright Johnson arri/or Clifford 
w - Qsker» and/or by Mr. Stanley oonceming plaintiff Francis C. 
Plano, made during plaintiff's period of employnent with the 
Wostnureland Central School District. 

4. A truc copy cf any and all reparts or recamendations made by 
or between defendants F. Wright Johnson, Clifford W. Baker or 
building principal, Mr. Stanley, in support of defendant Johnson's 
r eccrmenda tion to defendant Board that plaintiff Plano be 
terminated. 

j. .hny and all oopies of formal ocffiplaints, letters, or other 

documents regarding "incidents" involving plaintiff and referred 
to in the Board's open letter of December 11, 1973. 

6. Any and all oopies of notes, memoranda or o .er reaordings made 
of phone or other oonversations regarding forrral oonplaints or 
incidents involving plaintiff, and referred to in the Board's 
oiien letter of December 11, 1973, to include the names of the 
originator and receiver of such phone or other conversa tions. 

It is requestod that the aforesaid production of documents be made 
on the 7th day of ‘laren, at 11 o'clock in the forenoon, at the offices of 
1 • Ashe, Esq., 80 Wolf Road, Albany, New York. Inspection will be 





\ 
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node by viewing and inspect' ng the required documents, recordings, notes 
and/or inmoranda and duplicating them. 


/s/ Dernard F. Ashe 
BERNARD F. ASHE 
Attomey for Plaintiff 
Office and P.0. Address 
80 Welf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 
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UNITED STATES DISTRICT OOURT 
NORTHERN DISTRICT OF NEW YORK 


FRAJICIS C. PLANO, 

Plaintiff, 

-agaiast- 

CLIFTORD W. BAKEIR, Individually and as Super- 
visinq Principal of Westmorelard Central 
School District, F. WRICHT JOHNSON, Individually 
and as District Superintendent of Schools of 
Oneida 1 -Madison-IIerkimer Counties, FRANK 
R. MELIE, Individually and as Clerk of the 
Board of Education of Vfestmoreland Central 
School District, JOHN ACEE, CYNTHIA RARNS, 

JOHN A. :ra-JAK, JAMES G. PLEIIN, BARBARA 
RICHAJDS, MICKEY ROMEO, HOWARD WALKER, as 
Individuals and as Manöers of the Board of 
Education of the Westmorelard Central School 
District, Westmorelard, New York aai the BOARD 
OF E3XJCATI0N OF THE WEST? DRELAND CENTRAL 
SCHOOL DISTRICT, Westnoreland, New York, 

Defondants. 


CIVIL ACTION ND. 
73-CV-562 

REQÖEST TO 
PRDDUCE 


Plaintiff, Francis C. Plano, herehy requests, pursuant to Rule 34 of 
the Foderal Rules of Civil Procedure, that defea -its Board of Education, 
Clifford V.'. Baker, F. Wright Johnson, Frank R. Melie, John Acee, Cynthia 
Bams, Jo!m A. ïiewak, James G. Plehn, Barbara Richards, 'lickey Rorrec, aal 
Hcward Walker produ'e and permit plaintiff c his attomeys to inspect 
and coiy or reproduce each of the followiag docunents: 

1. "he Minutes of the oxecutive session of defendant Board of 
Education, held on October 30, 1973. 

2. .\ny aixi cul written ccmunications , whether forral or informal 
!»y or between defendant Baker and a Mr. Stanley, a buiidiaj 
Principal in defendant Board' s enploy,, regardinq Dlaintiff 
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Franc is C. Plano, made during _he period of Plano's service 
with the Westmoreland Central School District. 

Any and all written cormunications, whether formal or info mal 
hy or between defendant F. Wright Johnson and Mr. Stanley, 
regardinq plaintiff Francis C. Plano, rrade during the period 
of Plano's servioe with the Westmoreland Cenral School District. 
Any and all written camnunications, whether formal or informal 
by or between defendants Clifford W. Baker and F. Wright 
Johnson, conceming plaintiff Plano, irade daring the course 
of Plano's employment with the Westmoreland Central School 
District. 

Any and all aopies of file memoranda, either formal or informal, 
made by or between defendants F. Wright Johnson and/or Clifford 
W. Baker, and/or Mr. Stanley conceming plaintiff Francis C. 
Plano, made during plaintiff's period of enployment with the 
Wostmoreland Central School District. 

A true and oorplete oopy of the personnel file of plaintiff 
Plano, maintainod by defendant Board of üducation, its agents 
or erployees. 

A true copy of any and all reports or recomerdations rmde by 
or between defendants F. Wright Johnson, Clifforti w. Baker or 
building principal, Mr. Stanley, in support of defendant 
Johnson's rocormendation to defendant Board thet pl ai ntiff 
Plano be terminated. 

Ctpies of notes, memoranda or other recordings made of any 
crxTrunioa tions between defendants Melie and baker, giving 



rise to the request (identified as Corrplaint Exhibit "D") to 
defendant Johnson for plaintiff's termination. 

9. A true and ocmplebe oopy of the rninutes of de fondant Board's 
meeting of November 2, 1973. 

10. Any and all oopies of formal oorplaints, letters, or other 
doornen ts regarding "incidonts" involving plaintiff and 
referred to in the Board's open letter of December 11, 1973. 

11. Any and all oopies of notes, memoranda, or other recordings 
made of phone or other conversations regarding formal ccm- 
plarnts or incidents involving plaintiff, and referred to 
in the Board's epen letter of December 11, 1973, to include 
names of the originator and receiver of such phone or other 
conversations. 

It is reques*ed that the aforesaid production of doorrents be made 
on the 7tii day of Mardi, at 11 o'clock in the forenoon, at the offices of 
Bernard F. Ashe, Esq., 80 v*fc>lf Road, Albany, New York. Inspection will be 
made )yy viewing and inspecting the required doornents, recordings, notes 
and/or memoranda emd duplicating them. 


/s/ Bernard F. Ashe 
BEFNARD F. ASHE 
Attomey for Plaintiff 
Office and P.0. Address 
80 Wblf Ttoad 
Albany, New York 12205 
Tel. No. (518) 459-5400 
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UHITED STATES DISTRICT OOURT 
NORTHERN DISTRICT OF NEW YORK 


FRANC IS C. PLANO, 


-against- 


Plaintiff, 


CLIFFORD W. BAKER, Individually and as Super- 
visinq Principal of Westnoreland Central 
School District, F. WRICJfT JOHNSON, Irtïividually 
and as District Superintendent of Schools of 
Oneida 1- ladison-Herkimer Counties, FTANK 
R. 'lFIilE, Individually and cis Clerk of the 
Board of E lucauion of Westnoreland Central 
School District, JOHN ACEE, CYNTHIA BARNS, 

JOHN A. WOWAK, JAMES 0. PLEHN, BARBARA 
RICHARDS, ’UCKEY ROME», HOWARD WALKER, as 
Individuals and as Members of tl»e Board of 
Dducation of the VJestmoreland Central School 

Ü S , t ^ ict ' • ;GstrTDre -Land, New York and the BOARD 
CF IIXJCATDM OF TOE WEST-DRELAND CENTRAL 
SCHOOL DISTRICT, Westnoreland, New York, 

Defendants. 


CIVIL ACTION LD. 
73-CV-562 


RDQUEST TO 
PRODUCE 


Plaintiff, Francis C. Plano, hereby requests, pursuant to Rule 34 of 
the Ferleral Rules of Civil Procedure, that deferxiants Clifford W. Baker, 
Frank R. -lelie, John Acee, Cynthia Barns, John A. Nowak, Janes G. Plehn, 
Bariara Pachards, Mickey Romeo, and Howard Walker produce airi pemit 

plaintiff or his attomeys to inspect and oopy or reproducc each of the 
follcwiivi doemen ts: 

1 * r °P ies of notes, memoranda or other records made of the 
executive session of defendant Board of Education held on 
(ctober 30, 1973. 

2. Any and all written ccrrunications, whether formal or informal 
ly or between defendant Baker and a Mr. Stanley, a building 






Principal in defendant Board's employ, regarding plaintiff 
Prancis C. Plano, made during the poriod of Plano's service 
with the Westmoreland Central School District. 

3. Any and all written ocrrunications, whether formal or infomal 
'jy or between defendant F. Wright Johnson eind Mr. Stanley, 
regarding plaintiff Francis C. Plano, made during the period 

of Plano's service with the Westmoreland Central School District. 

4. Any and all written ocrmunications, whether formal or informl 
!>y or between defendants Clifford V/. Baker and F. Wright 
Johnson, concerning plaintiff Prancis Plano, made during the 
course of Plano's enployment with the Westmoreland Central 
School District. 

5. Any and all oopies of file memoranda, either formal or infomal, 
made by or between defendants F. Wright Johnson and/or Clifford 

Baker, and/or 'Ir. Stanley conceming plaintiff Prancis 
r '. p laro, made during plaintiff's period of employment with 
the Westmoreland Central School District. 

6. A true copy of any and all reports or recomendations méde 

‘jy or between defendants F. Wright Johnson, Clifford W. Baker 
or building principal, 'lr. Stanley, in support of defendant 
Johnson's reccrrcndation to defendant board that plaintiff 
Plano be terminated. 

7. Copies of notes, memoranda or otJier reoordings male of any 
(Txmunications had between defendants Melie arri Baker givinj 
rise to the roquest (identified as Exhibit "D") to deferdant 
Johnson for plaintiff's termination. 
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8. Any and all oopies of notes, memoranda or other recordings 
made of phone or other conversations regarding formal carv- 
plaints or incidents involving plaintiff, and referred to 
in the Board’s open letter of December 11, 1973, to incluie 
the nanes of the originator and receiver of such phone or 
other conversations. 

It is requested that the aforesaid production of documents be made 
on tic 7th day of itirch, at 11 o'clock in the forenoon, at the offices of 
Bemard F. Ashe, Esq., 80 Wolf Raad, Albany, New York. Inspection will 
be made liy viewing and inspecting the required documents, recordings, 
notes and/or memoranda am duplicating them. 


/s/ Bemard F. Ashe 
BERNARD F. ASHE 
Attomey for Plaintiff 
Office eind P.O. Address 
80 V-tolf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 
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UNITED STATES DISTRICT COURT ' ' 

NORTHERN DISTRICT OF NEL’ YORK 

-FRANCIS C. PLANO Plaintiff " - 

-against- 

-CLIFFORD W. BAKER, individually and as 
-Supervising Principal of Westmoreland 
-Central School District; F. WRIGHT JOHNSON, 
-Individually and as District Superintendent 
-of Schools of Oneida 1-Madison-Herkimer 
-Counties; FRANK R. MELIE, Individually and as 
-Clerk of the Board of Education of Westmoreland - 
-Central School District; JOHN ACEE, CYNTHIA 
-BARNS, JOHN A. NOWAK, JAMES G. PLEHN, BARBARA 
-RICHARDS, MICKEY ROMEO, HOWARD WALKER, as 
-Individuals and as Members of the Board of 
-Education of the Westmoreland Central School 
-District, Westmoreland, New York, and the Board - 
-of Education of the Westmoreland Central School - 
-District, Westmoreland, New York 

Defendant. 


73-CV-562 

The following proceedings took place on the 
21st day of January 1974, at the United States 
District Court, Federal Building, Albany, New York, 
before HONORABLE JAMES T. FOLEY, United States 
District Judge. 
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APPEARANCES: 


BERNARD F. ASHE, ESQ 
IVOR MOSKOWITZ, ESQ. 
Attorneys for Plaintiff 


MICHAEL P. DeSANTIS, ESQ. 
Attorney for Defendants Baker 
Nowak, Plehn, Richards, Romeo 


Melie, Acee 
& Walker 


» 


Barns 


JOHH SCHOLL, ESQ. 

Attorney for Defendant F. Wright Johnson 


ARTHUR F. BARNES 
Attorney for Defendants 
F. Wright Johnson 


incividuaily except 


the CLERK: Francis C. Plano against 
Clifford W. Baker et al. 

THE COURT: I am still not clear on 

the appearances. We have a list of appearances . 
Mr*. DeSantis, whom do you appear for? 

MR. DeSANTIS: I appear for all the 
persons named in their official capaclty and for 
the Board of Education. 

THE COURT: That Is, yoo appear for 
all the defendants In their official capaclty, 

everyone of them? 

6 

MR. DeSANTIS: Yes, Except F. Wright 
Johnson for whom Mr. Scholl appears indlvldually 


and in his official capacity. 

THE COURT: Mr. School, you are his 
personal lawyer and also representing him in his 





official 


capacity? 


3 


MR. SCHOLL: That's right. 

THE COURT: And then Mr. Barnes? 

MR. BARNES: All defendants named 
individually, Your Honor, e-cept F. UrlghC Johnson. 
THE COURT: AU right, Mr. Ashe. 

MR. ASHE: Good morning, Your Honor. 

THE COURT: You seent to like to come 
I edera 1 Court with all these school teachers. 

MR. ASHE: Not all of them, Your 
Honor. We are here this morning — 

THE COURT: Is there an avetsion to 
the State Courts? I am very serious about it, 
because we seera to be getting more and more school 
teacher problems than this Court ever saw before. 

MR. ASHE: I do not think there is an 
aversion to using the State Courts, Your Honor, 

I think the issues being raised are peculiarly 
in the first instance Federal issues and that is 

why the Court is beginning to get more and more 
of them. 

THE COURT: That is debatable, because 
in my years, not only now as a Judge but previously 
they were always under Article 78 and remedies 

were obtained in school teachers problems. I 
_225a 
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<!on't know what ycmr particular one is here, I 
h.iven't read your pleadings. 

MR. ASHE: Well, Your Honor, the Federal 
Courts and the Federal statutes provide certain pro- 
tection to citizens, and teachers are citizens, 
and I think they are entitled to -- 

THE COURT: I appreciate that. 

MR. ASHE: -- recourse to the Federal 

Courts. 


THE COURT: But you have your office 
here in Albany, don't you? 

MR. ASHE: That's correct. 

THE COURT: And of course you come 
in as a convenience for yourself, but we divide 
up our work in this District, Judge and — Judge 
Fort and myself, by an invisible of territory. 

You bring down cases here almost from — one was 
Huffaio, as I remember it, you go right by Syracuse 
and LItica and come to Albany and that can't be 
tolerated. 

MR. ASHE: It is not designed to 
increase Your Honor's work. 

THE COURT: Westmoreland is around 
Utica? If you had a hearing you would have to 

have witnesses brought down to Albany. That is 
__ 226a 
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2 

one of the reasons we aim at territorial conven- 


ience. 


3 

MR. ASHE: We are here this morning 


4 

on a motion for a temporary restraining order 


5 

and also for preliminary iniunction. It was not 


6 

contemplated by myself or counsel for the other 


7 

side that we would necessarily have an evidentiary 


H 

1 

hearing this morning. This was the first motion 


9 

day which it was possible to bring on the motion, 


IU 

and because of the nature of the case we feit 


1 1 

that time was of more importance than waiting 


12 

until the next motion term at Utica. 


13 

THE COLJRT: We 11, if time is that 


14 

urgent, then there is a sufficiënt reason. But 


15 

ordinarily they belong in the particular place 


16 

where they arise, motion wise and trial wise. 


17 

MR.ASHE: We understand that Your 


lil 

Honor. 


19 

THE COLTRT: Did you argue the Lacka- 


20 

wanna School Board case yet? 


21 

MR. ASHE: Yes, it was argued on the 


22 

llth of January. 


23 

THE COURT: That came from Buffalo, 


• 

Lackawanna. 


25 

MR. ASHE: It involved the Commissioner 
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of Kducation, which is in Albany, and the T.acka- 
wanna State School District, so that I think the 
State admitted venue was proper in this District 
and there was no issue of that raised, Your 


Honor, 


THE COURTi Who was on the panel in 


the Second Circuit? 


MR. ASHE: Judge Kaufman, Judge 
Fineburg and Judge Smith. 

THE COURT: All distinguished Judges. 

All right, Mr. Ashe. 

MR. ASHE: We are here this morning 
Your H 0 nor on a motion for a temporary restrain- 
ing order and for a preliminary injunction. 
Defendants have crossed moved with a motion to 
dismiss. 

This is an action being brought pur- 
suant to 42 USC 1983 wherein we are challenging 
the dismissal of a non-tenured teacher because 
the dismissal was on grounds which were Con- 
stitutionally impermissible. 

I think in this Circuit it is clear, 

Your Honor, that these kinds of cases are cognizable 
in the Federal Courts, and there are two relatively 
recent cases -- 


u.». coupr neportfr 
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THE COURT: I think they are cogniz- 
able, but there is a feeling in the Court of 
Appeals, Second Circuit, against this continuous 
resort, and Judge Friendly wrote about it recently, 

coming in the Federal Courts when the State Courts 
are fully manned. 

MR. ASHE: I understand that, Your 

Honor. 

THE COURT: And have the same respon- 
sibility as the Federal Judges. 

MR. ASHE: They don't always exercise 
it, Your Honor. 

In both James and Russo you are deal- 

mg with a dismissal, summary in fashion, similar 

to that in the Instant case, and I think those two 

cases establish clearly that such cases are proper 

within the Federal Courts and have been properly 

dealt with by the Courts in the Second Circuit. 

The facts giving rise to this case 

are as follows: The Plaintiff is a provisional 

English teacher. He was hired by the Westmoreland 

School District June 27, 1972 for a five year pro- 

bationary period, that period to start on July 1, 

1972. A copy of his appointment is attached to 

°ur complaint as Exhibit R. 

--- 229a 
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The Plaintiff taught in that school 
district from September '72 to December 7 of 
1973. On September 25, 1973 the Plaintiff 
assigned as homework an essay on premarital 
sex. On the following day he was called in 
the Principal's Office where he had a conversa- 
tion with the Principal, at which time the 
Principal expressed the view that he thought 
this was -- the assigning of this particular 
assignment was poor judgment on his part. He 
was also called that day into the office of the 
District Principal. 

THE COURT: What grade was he teaching? 

MR. ASHE: He was teaching 10th, 1.th 
and 12th grades. Who it is alleged in the com- 
plaint advised him that he was through in this 
district and he would be asking the Board to 
fire him. 

On September 27, which was the very 
next day, the defendant Baker and the defendant 
Melie signed a form which is attached to the 
complaint as Exhibit D, indicating that in the 
oplnion of the Board of Education that the 
Plaintiff's services should be terminated, and 

requested the District Superintendent, defendant 
— _ 230a _ 
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Johnson, to request his termination. 

That form sought his termination 
effective as of November 1, 1973. 

On October 2 the clefendant Johnson 
forwarded such a request to the Board of Education. 

Perhaps for Your Honor's understanding 
T might explain what happens in terms of the 
framework of the education law of the State of 
New York. A teacher is appointed on the recommen- 
dation of a Superintendent. Now in this particular 
instance this Superintendent has more than one 
school district which he services, and it is 
hecause of the. nature of the particular school 
district that this Superintendent does service 
more than one school district. But in any event 
the Superintendent must recommend the appointment 
of a teacher to a Board of Education. The Board 
of Education then must by a majority vote approve 
the appointment of that teacher. 

The same is true with the dismissal 
of a probationary teacher. The Superintendent 
must first recommend that dismissal before a 
Board of Education can dismiss. 

And so on October 2, at the request 

of the Boa*l of Education and the Supervising 
__ 231a 
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Principal, the District Superintendent requested 
the Board to dismiss the Plaintiff. 

We are not contending in any respect 
ühat any of the statutory procedure for the dis- 
missal of a teacher in the State of New York is 
violated. There is no question that they follow- 
ed the mechanical procedural methods set forth 
in the statute for dismissing a probationary 
teacher. 

In accordance with the statutory 
procedure the Plaintiff requested and was given 
reason for hls termination. Those reasons are 
set forth in E.xhibit c to the complaint - I am 
sorry, hxhibit H to the complaint. 

The District gave three reasons. 

These reasons were signed by the defendant Baker, 
who is the Supervising Principal, and the defend- 
ant F. Wright Johnson, who is the District 
Superintendent of Schools. 

The reasons given: "You have been 
demanding of and uncooperative with the school 
administration; you have shown poor judgment in 
your choice of subjects for assignments in 
classroom discussion, and efforts on the pn rt 

of school administrators to correct your 
-- 232a _ 
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deficiencies through discussion with you have 
been urisuccessful. M 

The Plaintiff contended these 
reasons were vague, and requested a full explana- 
tion of them and none was forthcoming, and the 
Plaintiff subsequently wrote a letter to the 
Board of Education, which was considered an 
open letter to the Board of Education, and in 
it he discussed the matters which he thought 
were giving rise to his discharge, which included 
his effort in behalf of the school newspaper, his 
objections as a professional in the district with 
respect to certain academie pursuits or practical 
problems as they existed within the school dis¬ 
trict and nevertheless the school district did 
on November 2 vote to discharge him by a majority 
vote. 

Now apparently all of this was being 
done, Your Honor, without any prior kind of 
hearing heing given to the Plaintiff. 

On December 11, which was some months 
after the Board had voted the discharge the 
Plaintiff, the Board issued a public statement, 
and that public statement is attached as Exhibit 

M to the complaint, and in that public statement 

233a 
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the board indicated that the Supervising Principal 
and the High School Principal received a formal 
complaint regarding an assignment given to the 
students by the teacher. Upon investigation it 
was found that the complaint had merit. The 
High School Principal and the supervising 
Principal met with the teacher and the teacher 
was given full opportunity to justify his action. 

And we do not contend, Your Honor, 
that the teacher did not meet with the District 
Principal and the Supervising Principal and did 
not explain why he had given the assignment, but 
we are saying that in and of itself it did not 
constitute the kind of hearing to which he was 
entitled. 

The Exhibit goes on further and says 
that the Supervising Principal after reviewing with 
the High School the documentation of several 
other incidents involving the teacher in the 1972- 
73 school year, submitted an opinion to the 
District Superintendent that the services of the 
teacher should be terminated. 

Now this was the first time that 
Plaintiff Plano was aware there were "several" 

"other incidents" which were going to be 
_ 234a 
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considered by the Board in connection with his 
summary discharge. 

Additionally, Your Honor, one of the 
defendant Board members, the defendant Walker 
also issued a public statement. That is attached 
to our complaint as Exhibit L. And I think that 
his public s atement is very revealing, I think 
it is also revealing, Your Honor, that in their 
answers to this proceeding, in the affidavits 
submitted in opposition to our position, no where 
is there an affirmative denial of the issuance of 
this public statement by the Board member Walker, 
nor is there any affidavit from the defendant 
Board member Walker, and I think that his public 
statement is very revealing. 

With the Lourt's permission I would 
like to read it. 

(Mr. Ashe read Mr. Walker's statement.) 

I think that this kind of an expression 
Your Honor, coming from a member of the Board 
who participated in the matters involving the 
discharge of this particular teacher raise^s the 
presumption that there were possibly Constitutional 
impermissible reasons considered by the Board in 

recommending its dedsion to terminate. 
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THE COURT: Do they have a vote? I 
clon't understand half of these things because 
we don't have enough of these cases. Does the 
Board of Education vote to discharge him? 

MR. ASHE: Yes, by a majority vote. 

THE COURT: How did Walker vote? 

MR. ASHE: As best I am aware, he is 
one of the two who voted No. 

THE CO'JRT: Is there any record made 

of that? 

MR. ASHE: In terms of the vote, of 
the precise vote, Your Honor, I am sure that 
there is a record. Whether there is a record 
as to how each member individually voted I am 
not sure. I have not had an opportunity to 
check those particular records, but I think the 
fact that he feit strongly enough about what was 
being considered to speak up in this fashion 
reflects that this Board of Education was con- 
sidering conduct that perhaps they constitution- 
ally were precluded from doing in connection with 
the discharge of a teacher. 

I think that there are a number of 
cases which suggest if not in fact hold that 

the summary discharge of even a non-tenured 
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loacher during the course of the school year 
imposes a stigma on that teacher. It says In 
essence that whatever conduct this teacher 
engaged In „as so grevlous that the Board of 
Education could not walt untll the end of the 
school year to terminale this teacher's services, 
and under these clrcumstances I think that the 
cases are clcar that prior to any kind of taklng 
away of employment „ithout a prior hearing ts 
unconstitutional. 

There is a leading case In the United 
States Supreme Court, Perry versus Sindermann 
which was decided -- 

IHE COirRT: I have read it several 

times. 


MR. ASHE: In June of 1972, and I 
think this case makes it extremely clear that 
with respect to the behavlor of governmental 
bndies that they must not deal with public em¬ 
ployees, even when they are non-tenured, and 
may not necessarlly have contractural rlghts to 
employment, in a summary fashion, in a summary 
fashton which „mild elther materially affect 
their constitutional rights or abridge their 
constitutional rights. 
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THE COURT: How long ago was his 
employment terminated? 

MR. ASHE: His last day of work was 
December 7, Your Honor. 

THE COURT: So what is the reason 
for a temporary restraining order? 

MR. ASHE: The reason is, Your Honor, 
we do not believe that because a taking may be 
wrcngful in the first instance, the fact it can 
be remedied by a damage award is adequate relief. 
Ihis teacher at the present time has no employment, 
and what employment he had was summarily taken 
away from him. The nature of the taking is such 
that as a practical matter no other school dis¬ 
trict is going to touch him. 

THE COURT: It may be, but this is 
January 21. Ordinarily the TRO's are looked for 
right after the conduct complained of. 

MR. ASHE: Well, Your Honor -- 

THE COURT: Isn't that true? There 
is always an urgency in this, in the application 
for a TRO. 

MR, ASHE: That's correct. 

THE COURT: At least that is my 


238a 


u 


*. COURT REPORTERS 
FC DE R A L BUILDING 

albanv, n. V. 


experience. 






17 

MR. ASHE: That is correct, Your 
Monor. This complaint, Your Hoaor, was filed 
on December 21, which was some three days before 
the Christmas holidays. School has not been in 
session I would say about half of the period of 
time in the interim since his discharge, so that 
the urgency is still there. 

I would suggest, Your Honor, that in 
terms of the period of time between his discharge 
and the present time that there probably have 
been at most about 15, maybe 20 school days. 

THE COURT: Outside of that, your 
temporary restraining order would seek for me 
to put him back in his employment? 

MR. ASHE: That is correct. 

THE COURT: Which is quite drastic. 

MR. ASHE: I don't think so. I see 
it as being constitutionally required, if they 

are going to attack his right to free speech and 

* 

to -- 

THE COURT: That may develop at a 
trial or a hearing, I am just going to focus my 
mind right now on your right to have a temporary 
restraining order, which is usually a mandate 

the way you are asking it, to teil the Board of 
__ 239a 
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Education to reverse their decision and hire this 
teacher. 

MR. ASHE: I think, Your Honor, that 
a careful reading of the answer and of the affi- 
davits in opposition to our motion will reflect 
that the material facts are not basically in 
dispute. There is an affidavit in opposition 
lo the motion from the high school Principal, 

Mr. Stanley, who merely says that the fact that 
he required the lesson plans to be submitted to 
him in advance solely for two reasons, one, that 
hc would have them available if he wanted to re- 
vicw a teacher's work, or two, if there was a 
substitute. He does not dispute the conversa- 
tiuns had, that we allege took place between 
he and the Plaintiff. There is a general denial 
by al1 of the defendants of all of the material 
allegations of the complaint in the an<*er, but 
r think you can also look at the affidavits that 
they have filed in opposition to our motion. 

THE COURT: Don't you agree it is 
a serious ruling for me to say to the Poard of 
Kducation, right now, I mean in the beginning 
beTore I have even gotten a lot of the things 

in my mind, "Put this man back to work in 
_24Ua_ 
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HR. ASHE: I think that is a serious 
ruling, Your Honor, and I think what they have 

clone is very serious and requires that kind of 
direction. 

THE COURT: We are not at the stage 
where it has been developed as co the seriousness 
MR.ASHE: I think when you reviewed - 

THE COURT: You are the threshold 

stage now. 

MR. ASHE: Yes, but if you review the 
affidavits in opposition to our motion, and I 
was l.ying to go through them simply, you will 

flnd Lhat as 1 said Stanley does not dispute the 
fact that the conversations occured between he 
and the 1 laintiff Plano. The defendant Baker 
does not have any reference in his affidavit to 
the conversations between he and the Plaintiff 
Hlano. The affidavit of the Board members who 
gave affidavits, and I said that the Board member 
Walker has not given an affidavit, are all 
identical, basically identical with one of two 
variances. Some say that they received and con- 
sidered the Plaintiffs open letter to the 
Board in their deliberations on November 2. 
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Some say that the Exhibit D, they say that the 
legend as to the intent of the Board of Education 
and so forth is an error. The defendant Johnson 
says that the other defendants used the wrong 
form. We11, it would seem Your Honor that the 
defendants would be uslng the form that they nor- 
mally use in such instances. 

I would also suggest that where the 
District Principal is requesting the District 
Superintendent to recommend the discharge of a 
teacher, then it is not necessary for the Clerk 
of the Board, which is the defendant Melie, to 
participate in that request. 

THE COURT: Was there any review here 
by the Commissioner or is it called for in this 
situation? 

MR. ASHE: lt is not necessarily 

called for. 

THE COURT: Could you attempt it? 

I don't know. 

MR. ASHE: The Plaintiff has a number 
of options, Your Honor, he could go to the 
Commissioner, he could go to Court, he could 
come into the Federal Court. We belive in this 

particular case we are raising purely a Federal 
_ 242a 
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eonstitutional issue, we are not raising any 
questions of state law which have to be decided 
hy this Court. Under those circumstances I 
think this Court is better able to make those 
kind of judgments. 

The discharge was summary. It was 
clearly, X think, as evidenced by the pleadings 
even at this stage precipitated by the fact that 
this teacher gave as a homework assignment in an 
dnglish class the writing of an essay on premarital 


sex. 


iil.i COURT: Is the basis of your com- 
plaint that it is his first Amendment rights 
that were violated? 

MR. ASHE: Yes, both with respect to 
speech as a Citizen,to his academie freedom as 
a classroom teacher. 

IHE COURT: And is there anything 
definite that says that that they discharged 
him beoause he had this topic of sex and so 


forth? 


MR. AS HE: I think that the Board's 
public statement suggests that whenthey say in 
their public statement that -- 

THE COURT: The fact, Mr. Ashe, that 
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• 

2 

it is suggested, doesn't prove it. As far as I 

am concerned as a Judge who listens to evidence 


3 

and testimony, evidentary hearings are ordinarily 


1 

called for in these type situations. 


5 

MR. ASHE: Does Your Honor have a 


6 

copy of the complaint before you? 


7 

THE COURT: We 11, the Clerk has it. 


8 

MR. ASHE: I would like the Court 


9 

to look at Exhibit M. It says very clearly the 


10 

i I 

Supervising Principal and the High School Prin¬ 
cipal received a formal complaint regarding the 


12 

13 

assignment given to the students by the teacher. 

The only assignment for which this teacher has 


14 

had any commentary made to him by the school 


ir. 

district was the assignment which he gave of 


16 

writing an essay on premarital sex, and that 


17 

is the only assignment that has been in any way 


r l» 

alluded to by anyone in connection with this 


19 

proceeding, and I think that a fair presumption 


20 

would be that that was the assignment which pre- 


21 

cipitated his discharge. The request came two 


22 

days after he gave the assignment. He had been 


23 

observed and had in all other respects prior to 


• 

rir 

that time boen found to be a very satisfactory 


Z) 

teacher, and I think that is what you might call 
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--- 

a prcsumption which in the absence of being re- 

butrod by affirmative evidence has to be presumed 
to be correct. 

THE COURT: Well, we have to find out 
what these people thought about him, Supervising 
Principal, Baker. He set forth these three rea- 
sons. You don't believe it? 

MR. ASHE: In the absence of any 
clear direction to this teacher that such subjects 
were taboo for teachers to utilize in their class- 
room teaching, I don't think this District can 
utilize that particular incident as the basis for 
discharging this teacher, and we have cases to 
support that position. 

We have prepared, Your Honor, in 
connection with our motion both for temporary 
rostraining order and for preliminary injunction 
a brief which we can submit to the Court which 
goes into detail with respect to the law in all 
of these areas, and we would be happy to provide 
it to the Court at this time. 

THE COURT: All right, I will hear — 

1 don't know, Mr. Barnes, are you first or Mr. 
DeSantis? 

MR. DeSANTIS: I guess I am first, 
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Your Honor. 


If it please the Court, I address 
myself first to you on this motion of the 
Plaintiff for temporary relief. He requests an 
order from this Court restraining the defendants 
from refusing to reinstate him, and in addition 
the second paragraph of his request in the motion 
for restraining order asks for further restraint 
for bidding the defendants from in any way inter- 
fering with his teacher's duties once he is 
reinstated as he requests. In other words, he 
doesn't want any restraint, any supervision, 
anything at all. This is a very broad request. 

He cites as reasons his chance for 
probahle success. He also States that irreparable 
injury bas and will he done to him. He States 
that hls constitutional rights have been violated, 
and he also States that his opportunity for 
future employment lias in fact been deprived to 

him, and he further States that if he is rein¬ 
stated no injury will occur or ensue to the 
defendant. 

The 1aw in this District appears to 
be we 11 settled and clearly defines the heavy 

burden upon the party seeking the extraordinary 
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remedy of preliminary injunctive re Lief. The 
moving party assumes the burden of demonstrating 
either a combination of probable success and the 
possibility of irreparable harm or injury to him, 
or in the alternative that he has raised serious 
questions going to the merits, and that the 
baiance of hardships tips sharply in his favor. 

I would like to address these issues 
separately if I may. On the issue of probable 
success neither Plaintiffs complaint nor his 
affidavit and exhibits show that requisite of 
liklihood of success as required in this motion. 
There are no undisputed facts or allegations 
that establish that his right to free speech 
has been violated. There are no undisputed 
facts or allegations that establish that he 
has been denied due process. He in fact ad- 
mits that the education law was followed 
faithfully. 

There are no undisputed facts or 
allegations that he has suffered any irreparable 
injury or harm. In this regard, Your Honor, 
there is nothing in any of the statements of 
the defendant that in any way tend to define 

any moral wrong doing on the part of Plaintiff 
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or in any way tend to inpunge his character. 

The reasons given to the Plaintiff 
by the Board are in no way defamatory. Number 
one, you have been demanding of and uncoopera- 
tive with the school administration; two, you 
have shown poor judgment in your choice of 
subjects for assignment and classroom discussion; 
three, efforto on the part of the school admin- 
istration to correct your deficiencies through 
('iscussions with you have been unsuccessful. 
Nothing contained therein in any way inpunges 
character or reputation. 

I am sure that many employees, Your 
Honor, both private, governmental are discharged 
regularly for similar reason. 

On the issue of the irreparable 
injury or harm to the Plaintiff the motion must 
tail. Ine Plaintiff has in no way lost any 
1 leer 3 e. He is still a professionally certified 
secondary Hnglish teacher which he was when he 
first came to Westmoreland. The Board action 
in no way affected his license and teaching 
certificate. He can apply elsewhere. Another 
employér certainly could glve credence and take 
his application for employment„ There is no 
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restriction whatever in hls making application 

for em Pl°)™nt in any school anywhere in this 
State. 

Mere non-retention by one employer, 
j u s t what this is, hardly establishes the kind 
of t oreclosure of opportunities amounti ng to a 
deprivation of liberty. There is nothing in 
any of the exhibits submitted by Plaintiff that 

ln any way show an y «tatement or fact that would 
in any way seriously damage his standing and 

associations in the community or foreclose his 
freedom. 

THE COLTRT: Well Mr. Walker said, 
aecording to Mr. Ashe, he made some statement 
that he thinks gives great indication that his 
beliefs and so forth -- 

MR. DeSANTIS: Mr. Walker, Your Honor, 
in that exhibit he aiso is a school teacher, he 
happens to be a member of the Board. 

THE COURT: Is that an elected 
school board? 

MR. DE SANTIS: Yes. Mr. Walker 
is a school teacher and he certainly is free 
to express any thoughts or any idea that he 

wishes on this topic. I state that his statement 
__ 249a 

u.*. COURT HEPORTf-RS —— 

TEDERAt BUICOINO 
BANT. N. V. 






in and of itself is conclusionary and does not 
in any way indicate that any freedoms of the 
Plaintiff were in any way violated. In fact 

the fact that the Plaintiff here had a person 
on that Board who was also a teacher certainly 
v;ent to protect his due process and his rights. 

THE COIJRT: When they make that de- 
cision to discharge, do they have a hearing? 

They don't have a hearing, but do they have any 
meetings wheraby they take minutes or something? 

**• DR SANTIS: I am going to get 
into that in a minute, I will explain that entire 
process to you, and then if after I have concluded 
there are any questions that Your Honor would like 
to ask, I would be very happy to elaborate on that, 
but I foei as I go on I can explain that to your 
satisfaction. 

Plaintiff's allegations and his affi- 
davft eoncerning damage to his reputation and 
character and loss of opportunity of employment 
are conclusionary, general and not establised in 
any way. He makes no allegations in the moving 
papers as to what attempts he has made to seek 
employment, and how many applications he has 

filed and with whom, and certainly no factual 
___ 250a 
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basis or statements of facts have been presented 
that in any way indicates that any other employer 
or school has refused to bire him specifically be- 
cause of the Boa-d's action in termination of him. 

On the question of the balance of 
hardships, the Court must consider whether the 
balance of hardships tipped so sharpiy i n the 
favor of the Plaintiff as to warrant this pre- 
liminary relief. What is here involved is an 
evaluation of where the equities lie considering 
m addition to any hardships or even the mere 
allegations of sarae such factors as the uncer- 
tamty of the questions raised and the probable 
outcome of the dispute on the merits. 

This also involves irreparable harm 
to Plaintiff which I have already discussed, 
which if you read all of these papers and every- 
thing you will see that no such thing has ensued. 

Further as shown by the affidavit of 
the defendant Baker a sit down strike occured at 
the school and there was picketing, police had to 
be ealled and it was necessary to close school 

for a day m addition to some violence and possibly 
serious violence. 

lhe affidavit of the members of the 
_ 251a 
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Loard indicate the serious harm and disruption 
in the orderly educational process that might 
ensue if he were reinstated. 

I refer to the facts set forth in 
the defendant Baker s affidavit more clearly as 
to the actual occurances that happened at the 
school. 


This concludes my argument, Your 
Honor, on the motion for temporary relief. I 
have not touched on many other arguments in my 
motion addressed to you for the temporary relief 
becaise I am going to mention them on my cross 
motion to dismiss, hecause I feel that many of 
these other issues which I am about to broach 
are important and weigh heavily enough by them- 
selves to merit specific mention therein on my 
motion to dismiss, and they tie in also the 
questions of the merits of the case and the 
outcome of the case. 

THE COURT: We 11, these things have 
to be taken in order, of course. The most im¬ 
portant at this -- the most important thing at 
this stage is the temporary restraining order 
and preliminary injunction. 

NR. DE SANT IS: Yes, Your Honor. 
___252a__ 
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THE COURT: The motion to dismiss 
ordinarily you can take some time with. 

MR. DE SANTIS: tt is not going to 
take me that mach longer, and I feel I can tie 
in some of the other things. 

THE COURT: Mr. Ashe seems to focus 
the act ion of the school board, the focus or the 
reasoning was done was on this premarital sex 
topic that this teacher assigned. How far out- 
side of Utica is Westmoreland? 

MB. DE SANTIS: It is about nine 

miles. 


THE COURT: I didn't think it was 

that narrow a community, Utica or anyplace near- 

by. I don't know whether there is any policy 

whether you should teach premarital sex. There 

is a difference of opinion about that in all 

school districts. 

MR. DE SANTIS: This again, Your 

Honor, is why I would like to — 

THE COURT: I don’t think you have 

to teach it, all you have to do is look at tele- 

vision and they learn a lot. But those are }ust 

asides. I think we get too serious about some 

of these propositions. 

_253a_ 
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• 

1 

2 

MR. DE SANTIS: Probably. 

Plaintiff alleges first, Your Honor, 


1 

in l.ls complaint, that terminating the probation- 


» 

cr was done in violation of his rights of free 


•i 

| speech. He cites the allegation that Mr. Ashe 


6 

alluded to, allegation 16, the assignment of 


7 

j the composition. This is a conclusionary alle- 


8 

I in al1 respects, conclusionary because 


y 

j Plaintiff would have the Court believe that 


10 

there is something about giving that assignment 


11 

| that standing by itself violates free speech. 


12 

1 "’ nich ]t cIoes not, and even more important there 


Ki 

is nothing in any of the papers, exhibita or 


11 

otber proofs attoched hereto taken in context 


ir. 

With allegations sixteen, and give it the most 


10 

favorable inference toward the Plaintiff in the 


17 

j 

tenor of his complaint, that would in any way 


Mi 

j 

load to a finding that his rights under the 


i«> 1 

first Amendment were violated. 


20 

Now the next contention is that his 


21 

termination was effected without affording him 


22 

due process under the 14th Amendment and in 


„ 

derogation of his rights under USC 1983. His 

• 

1 

21 

contention here, Mr. Ashe alluded to it in his 


2 

argument, was that he was not afforded a hearing 

—-- 

— 
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bei o re nn impartial body and was not given an 
opportunity to be heard. 

tn this matter, Your Honor, the pro- 
cedures outlined for terminatlon of a probationary 
person are spelled out in sections 3013, 3019 and 
<0i! is new, having been added in 1972, and it 
provides that notice be given to a probationary 
teacher 30 days prior to a board meeting at which 
a rocornme ndation to terminate will be considered. 

Tn other words, the Plaintiff is a probationary 
teacher and is given a notice within 30 days 
that the Board wl11 have a meeting at which this 
recommendation wil] be considered. Now 3031 also 
provides that the teacher may not later than 
within 20 days of said hearing request written 
reasons for termination. All of the above was 
followed, and on October 16, 1973 Plaintiff was 
furnished with a statement of reasons for his 
termination. 

Now prior to that 3031 reasons need 
not have been given and no notice had to be 


given. 


Now after the Plaintiff received 
the reasons, he had at least 10 days to prepare 

a response. Now the statute says you got this 
_ 255a 
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po f iocl of time to prepare any response you want, 
11 iMSt nayS the word "response" to the reasons 
Wt lMVti Kivt ' n for th e termination, and in this 
CnSe he actua Hy bad seven more days because the 
Board allowed him to sabmit his statement the eve 
of the meeting, So no matter how you look at it 
it was at least ten days and probably seventeen. 

Now at this point, keeping with the 
dUG process argument, the Plaintiff was afforded 
a complete opportunity to prepare any kind of 
response he desired without limltation, anything 
he wanted to send them. He could have sought 
legal help to prepare this response, could have 
prepared it himself. He could have prepared 
affidavits of witnesses in his behalf. He could 
have included affidavits from pupils, affidavits 
from teacher*, affidavits from parents, affida¬ 
vits Trom school officials, affidavits from 
experts in the field of oducation, anything he 
wanted, he could have submitted anything he 
wanted to the Board. He prepared two responses, 
one was a brief letter, Exhibit I, dated October 
and his Exhibit J dated November 2, 1973 

Now it is significant to note here, 

Your Honor, if you go to his Exhibit I i n 
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hxhioit I the Plaintiff himself does not request 
i\ forma L hearing or a trial like hearing as 
learned counsel here has stated he is entitled, 
he didn't ask for that, he said he wanted a 
private hearing with the Board. I krow of no 
law that authorizes such a hearing. 

This response made by the Plaintiff 
is more in the nature of a request for a confer¬ 
ence rather than a hearing or anything else. 

Tt is also significant to note that 
in Plaintiff's Exhibit J Plaintiff responds 
specifica 1ly to each of the reasons for termin¬ 
al ing hir, probationary appointment and he goes 
into detail ’>y way of his own tcstimony on these 
issues in his Exhibit J. 

Now even though this response Exhibit 
d was not filed with the Clerk as required within 
the 5;even days, the Board still accepted it, took 
it into account, read everything that was in 
there, gave it due consideiation in coming to their 
decision. 

Now on this Exhibit J again Plaintiff 
had the further opportunity to attach to this 
Exhibit any additional exhibits, documents, 

proofs, affidavits and the like as his response. 
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It is significant to noüe also in 
cormection with this, Your Honor, he recognizes 
what rights he had here because in his allegation 
23 he ases the words "the Board did not give him 
an additional hearing." He wants another hearing. 
Now he chose to respond as he did, and as I have 
advised the Court there is no limitation whatever 
to him under that section 3031, he couid respond 
in any way he desired. 

In essence, Your Honor, due process 
protects the indtvidual from arbitrary ac.tion. 

The I’laintiff was given a statement of reasons, 
he was given a sufficiënt and adequate opportun- 
ity to respond to them. He did respond to them. 
His response was carefully considered. Certainly 
insofar as a probationary appointment is concerned 
these sections of the Education Law afforded 
Plaintiff adeuqate and complete due process. 

Now take it a step further -- take it 
a step even further beyond that, continuing with 
his contentions that he was not afforded due 
process, it must be realized that these statutes 
lhat have been followed in this case have set 
forth standards and procedures to be followed, 

and they were followed. In further keeping with 
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clue process it is also a safeguard to the Plain- 
tiff and a legal fact that any decision of the 
Board of Education is not absolute and is not 
unreviewable. Section 310 of the Education Law 
provides review by the Gommiss ion, by the Board 
of Education. This was not taken or in any way 
done prior to bringing this Federal Action. 

The Commissioner of Education, and I 
eommend Mr„ Ashe, he just successfully concluded 
one in the Kemsen School District and we just re- 
ceived a decision on that in the case of Bonny 
Stacey. 

THE COIJRT: That is Commissioner 
Nyquist, isn't it? 

MR. DE SANTIS: Right, where the Board 
terminated her appointment. It was appealed to 
the Commissioner of Education and the Commissioner 
of Education reversed and reinstated her and 
cited New York Law in his decision in so reinstat- 
ïng. Ihe Commissioner is bound by the case law 
and statutes of the State of New York and also 
by what is fair, rational and reasonable, and 
the decisions of the New York Courts have so 
indicated. 

The Commissioner may review not only 
_ 259a _ 

u.s. counr ntrPOMTCR* 
rKOEHAL BUILDING 
A LDANY, N. V. 





38 


factuaily hut also on the question on the merits 
and on the Constitutional questions. 

If the Court please, in a case just 
recently decided by the Appelate Division, Third 
Department, Law Report News of November 30, 1973, 
it is in the Matter of Board of Education Central 
School District Mo. 1 -« 

THE COURT: What is the title of that? 

MR. DE SANTIS: Matter of Board of 
Education, Central School District No. 1 Towns 
of Conklin, Binghamton, Kirkwood and Vestal, 

Broome County, it is against the State Division 
of Human Rights, they are the Appelants, this 
was decided by the Third Department on November 
8 , 1973. The Court there sald "unfettered as 
this power of a Board of Education may appear, 
it is however circumscribed by the Equal Pro- 
tection Clause of our State Constitution and 
subject to the provisions of the Human Rights 
Law." In other words, this case which is one 
of the more recent ones concerning the rights 
of a prohtrionary teacher, and which is the law 
of the State of New York, the case law, in which 
the Commissioner is bound to follow any existing 

decisions, holds that Constitutional rights 
_ 260a _ 
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" ,USl ' ,e u Pl>eld, and lf chc-y are not the Cunrts 
of New York wlll correct. 

Tt cven « oes further on, Your Honor, 
in other words not only do the teachers have 
this Particular right hut also it goes further 
and it States "further evidence of the absence 
of absoluteness of the power and they are 
referring to the power of a Board of Education -- 
"further evidence of the absence of absoluteness 
of this power to dismiss a probationary teacher 
though it is indeed very broad, is demonstrated 
the rea 1 rn of the public employment relations 
board." Now they can look at it and protect the 
rights of teachers — "where it has been held 
bas the authority to act upon an improper practice 
charge filed against a Board of Education" where 
in this case they said it was alleged the Board 

had (lismisse<1 five probationary teachers solely 
beenuse of their activities on behalf of a 
teacher's association. 

Now not only do we have the New York 
Courts recognizing the constitütional rights and 
privé leges and protections of teachers, but they 
nre also protected if they consider this an 

improper practice under the Taylor Law to go and 
_ 261a 
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• 

appeal this to the Public Employers Relations 

■ 

•> 

linard. 


:i 

THE COURT: Are you going to leave 


1 

a copy of that opinion? 


R 

MR. DE SANTIS: Yes, I will, Your 


6 

Honor. 


7 

THE COURT: All right. 


H 

MR. DE SANTIS: There is the 


9 

| Westmoreland Teacher's Agreement which is an 


10 

agreement between the teachers and supervising 


1. 

Principal and there are safeguards in here that 


IV» 

the teacher has. In the Plaintiff's complaint 


13 

is set forth a copy of the academie freedom 


14 

paragraph. Artiele 10 of the Teacher's Agreement, 


ir. 

which is very broad and which I feel certainly 


16 

protects a teacher from any of the things that 


17 

he is complaining of in this cause of action. 


r ut 

i 

Now what does Article 30 mean and 


19 

what does it mean in the context of the fact it 


20 

is in an agreement between the teachers and the 


21 

school? Jt means this, it means that any teacher I 


22 

feeling himself aggrieved if the school board 


23 

violated any of the rights he has under this 


' % 

article can maintain a grievance under the 


2 r» 

teacher's agreement. Now this grievance, this 


. 
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•u t ion was also commenced. He has already started 

" ,IS ' My ,Japers referrod to that. A grievance 
lias been Ti led by this Plaintiff under the 
teacher's agreement. Now I believe that the 
grievance now is at step two„ The way this 
grievance procedure works, the teacher or the 
associatton in his behalf presents a grievance 
to the Principal, it would be the High School 
Irincipal in this case. The grievance was pre- 
sented in this case on behalf of the Plaintiff 
and tliey alluded to the paragraph on academie 
f ree dom. Now they asked for reinstatement of 
the Plaintiff and they also asked for punitive 
damages. 


The request for relief signed by the 
President of the Association, the redress sought 
is that Mr. Plano be immediately roinstated and 
that he roceive appropriate punitive damages. 

This was presented to the Principal. They then 
asked for a hearing from the Superintendent. The 
Superintendent had a hearing, the school Principal 
had a hearing and ruled against the Plaintiff or 
against the association on this redress, but there 
is still available to the Plaintiff the right to 

appeal this to the Board for a hearing, and he 
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can get that any time he wants. Now the Board 


w 

2 

has to hear this redress. If the Board is in 

• 


3 

any way arbitrary, which it certainly won't be, 


4 

bat if it is he has the right to go to an ar- 


r> 

bitrntor. 


f, 

Now also in this agreement, and I 


ï 

believe I have set forth Provision 4 what it is, 


8 

Paragraph 9 of the Greivance Procedure under the 


9 

Agreement which the School Board is bound by, the 


10 

teacher represented by the Association may appeal 


11 

ci determination of the supervising Principal to 


12 

the Board of Education and request a hearing of 


13 

the Board of Education. He hasn't done that yet 


11 

and there is no time limit within whkh he can now 


ir. 

go to the Board for a hearing, he can ask for a 


10 

hearing at any time based upon this grievance 


17 

that was submitted in his behalf by the Associa- 


r IK 

t ion. 


19 

It goes on further to state that any 


21) 

hearing may be conducted by one or more members 


21 

of the Board provided that if less than the full 


22 

Board presides at such hearing the member or 


23 

members conducting such hearing shall render a 


• 

report thercon to the full Board of Education, 


23 

and the full Board shall then make its report. 


-L 

264a 



U.S. CÜU4T HEPORTr*» ————— . 

-- 


fEDMUL BUILDING 


1 

ALflANV. N. V. 

_L 


/ 





I! 



llie teacher and the Association may appear at 
the hearing and present oral or written state¬ 
ments or arguments„ Then it States that the 
Board shall report its findings and so forth. 

Then in Paragraph 12 if the decision 
of the Board of Education on this redress he is 
asking linder the teacher's agreement, which is 
my Exhibit 2, if the decision of the Board of 
Education is not satisfactory to both the aggre- 
vied party and the Assodation, the Association 
rnay request in writing within ten days -- ten 
school days after such decision that the grlevance 
be submitted to arbitration. That is another 
remedy that he still bas. 

Even if under the reading of this 
agreement with no time limit to appeal to the 
Roard of Education, even if after this Federal 
case vete concluded and resolved not in favor 
of the Plaintiff, he could still appeal to the 
Board on his motion for redress. 

Now I state, Your Honor, in conclu- 

sion, this goes to the issue of due process, 

it goes to the issue of hearing and it is also 

important to my motion to dismiss on the ground 

that available remedies were not taken. There 
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werc! inany remedies, State and admiuisLrative 
remedies available to the Plaintiff, none of 
them were taken. There is still one pending. 

Thank you, Your Honor. 

1 HE COURT: All right, Mr. Barnes. 

MR. BARNES: If the Court please -- 

* 

THE COURT: Mr. Ashe, did you file 
your original brief with the Clerk? 

MR. ASHE: That is the original, 

Your Honor. Would the Court like another copy? 

THE COURT: I don't know. Do you 
have enough copies for your adversaries? 

MR.ASHE: Yes. 

THE COURT: Yes, I would like to 
have a copy to work with. 

MR. BARNES: If the Court please, I 
would of course first like to join in Mr. DeSantis' 
argument on behalf of these individual defendants, 

F am submLtting a memorandum in which X have set 
forth the substantive law of the State of New York 
regarding the corporate nature of the Board's 
actions and why we feel that this was a Board 
action, that they made the decision to discharge, 
dismiss the teacher, and that therefore as 

individuals neither the supervising Principal, 
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1 

1 

• 

') 

the Board Clerk nor t^e Board members as indiv- 

-1 _ 

* 

iduals should remain as proper parties in this 


:» 

ac tion. 


1 

As to the 42 United States Code 1983 

1 

r 
. > 

and jurisdiction under 28, 1343, those do of 


(, 

course speak of persons, they speak of Constitu- 


7 

j tional rights being abridged. It seetns to me that 


Ji 

a clear reading of the papers shows no abridgment 

1 

9 

of his freedom of speech unless he says it is 


10 

absolutely unfettered* 

1 

i 1 

In regard to due process I would only 


12 

1ike to elaborate just a minute on Mr. DeSantis' 


1 i 

argument. It was as he said prior to his dis- 


11 

missal, the substantive of the State of New York, 


ir> 

that reasons did not have to be given in the 

$ 

ir> 

dismissal of a non-tenured or probationary 


] 7 

teacher. That law of course set forth, as Mr. 


IH 

I 

DeSantis said, the procedure now to he followed, 


19 

30 days notice to the teacher for his right to 


20 

ask reasons and to give written answers to those 


21 

or written reply to those reasons. I think it 


22 

is without question, Your Honor, settled that 


2.1 

there is a difference between a tenured Govern- 


• 

ment/il position anrl a probationary governmental 


2f, 

position. It is implicit in cverv way. 
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Section 3020A of the Education Law 

i 

of the State of New York sets forth the proced¬ 
ures for the dismissal of a tenured teacher in 
this state. It starts out: "Filing of charges. 

Al 1 charges against the person enjoying the bene- 
fits of tenure shall be in writing and filed 
with the Clerk. A written statement specifying 
the charges in detail" and so forth. This is 
the language of that statute and it sets up of 
course a very specific method of a full trial 
type hearing. And yet we are talking about a 
probationary teacher and the fair dismissal law 
we are talking about wherein reasons shall be 
given and wherein replies may be made. I submit, 
Your Honor, that the re has got to be a difference 
between the dismissal of a tenured teacher and 
a probationary teacher, that it is recognized 
by the Legislature of the State of New York, and 
in fact to hold in each instance such as this 
one that you have a full trial type hearing, 
cross examination, pre-trial discovery and all 
the things that that implies, it would absolutely 
abolish the distinction between tenured and pro- 

T would like to refer to only one 
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case, Canty against Board of F.ducation, Second 
Circuit, 1972, 470F(2d)lllI. Tn thajt case the 
petitioner was a substitute teacher in New York 
Citv, and in New York City as the case States 
a substitute teacher is a probationary as oppos- 
c*d to a tenured teacher. In that case the 
petitioner after his dismissal retained his 
teaching license. In that case the reasons 
given roflected on petitioner's conduct as a 
teacher. I submit that thus far we are closely 
on a L1. fours with this situation. There was 
one difference, under the New York State pro¬ 
cedure the petitioner could present witnesses. 
Under our procedure here in upstate New York 
it is written reasons and written replies, but 
it went no further than his appearing and pre¬ 
senting witnesses in his own hehalf. And it 
was held in that case that the teacher is not 
entitled to a full trial type hearing. If such 
discharges were reviewable in the Federal Court 
on the basis of merc contentions that these dis- 
missais lack due process, the discretion vested 
in the school authorities would be meaningless. 

One more comment, Your Honor, and 
that is implicit in this Canty case that I am 
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taLking about is the finding that a discharge as 
opposed to a non-renewal, a discharge in mid-year 
for reasons "reflecting on conduct as a teacher" 
does not create a right t" a full trial type 
hearing. 

I ask for the dismissal of the com- 
plaint as against the individual defsndants and 
I ioin in Mr. DeSantis' motion. 

THE COURT: All right. Mr. Scholl? 

MR. SCHOLL: May it please the Court, 
Your Honor, F. Wright Johnson is the District 
Superintendent of Schools for Oneida District 
109 of Madison and Herkimer Counties. Now as 
such he is an employee of the State of New York, 
and that is adnitted in paragraph five of the 
Plaintiff s complaint. The thought occured to 
me that the State of New York might perhaps be 
a necessary party to this action in view of the 
lact that its employee is a party, and I do 
submit to Your Honor that the State of New York 
should be and is a necessary and proper party 
to this action. 

Now as District Superintendent of 
Schools, Your Honor, Mr. Johnson pursuant to 

Sec1 1 on 3031 of the Education Law las the power, 
_ 270a 






49 


the duty to make recommendations and I underscore 
the word recommendation, to the various schools 
WLthin his district with respect to the termina- 
t 1 on of probationary teachers. Tlie law requires 
he make the recommendation to the School Board. 
Ihe ultimate decision lies with the School Board. 
He has nothing to do with the matter once he 
makes a recommendation. 

Wow as stated in his answering 
affidavit there are nine school districts -- 
actually there are more than that, but nine 
that he actually oversees within his school 
district, supervising district, with perhaps 
some 800 or 900 teachers. He has devised pro¬ 
cedures for the school principals or school 
superintendents to come to him and advise him 
that they would 1ike to recommend to him that 
a certain teacher he terminated. It is im- 
possible for one man to know all of the teachers 
in all of these districts, so he does rely upon 
the superintendents or the principal of each and 
every school for a recommendation. The recommen¬ 
dation from the school principal to him to taken 
into consideration by him. He discusses the 
matter with the school ,vir x pal, and hased upon 
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his investigation of the matter he either rec- 
ommends to the school board that the teacher 

be terminated or he doesn't recommend it, it is 
that simple. 

Now I note that the Plaintiff has 
very conveniently made Mr. Johnson an agent of 
the Board of Education of the Western Alliance* 
School for the purposes of this action, and that 
is in paragraph 5 of the complaint. That is 
nothing more than a conclusion upon the Plain- 
tiff's part and in no way is Mr. Johnson an 
agent of the Board of Education. He is as stated 
and admitted an employee of the Commissioner of 
Education of the State of New York. 

In this particular case Mr. Johnson 
received a telephone call from Mr. Baker, the 
Principal at Westmoreland Central School, i n - 
dicating that he wanted to discuss the termina- 
tion of a teacher. Conference was held on the 
telephone and then a personal conference was 
held. As a result of those conferences Mr. Plano 
the recommendaticn was made for the termination of 
Mr. Plano to the school board. 

In the motion for a temporary restrain 

1 ng order and preliminary in^inction the Plaintiff 
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ot courpe s.eks affirmacive act,'on by this 
Cnurt. It is my understanding, 'our Honor, 
that this Court should have the authority or 
the jurisdictie, or the power if it is going to 
issue siich un order to cause someone to do some- 
Vhing within the framework of that order, and I 
submit to you that Mr. Johnson if Your Honor 
«rnnts the rellef requested by the Plaintiff can 
in no way do anythlng to reinstate Mr. Piano, he 
has no power with regard to reinstatement of 
tenchers, hls power is simply the termination 
of probationary teachers. That he did, and by 
no stretch of the imagination can that action 

be Said to abridge the constitutional rights of 
this Plaintiff. 

I submit to Your Honor, and this may 
he extreme, but I submit that it is possible that 
he could recommend the termination of a teacher 
in pure vHation of bis constitutional rights and 
at that stage this Plaintiff would have no action 
against Mr. Johnson. He could recommend the ter¬ 
mination, T want to violate his constitutional 
rights,” but unless the school board acts affirm- 
atively on his recommendation the teacher still 

remains employed. He may have an action for 
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li.jcl if he wants to bring one or something of 
that nature but he has no action under the Con- 
stitution of the United States. 

Further, Your Honor, this action is 
brought against Mr. Johnson individually. I 
submit to you that all throughout the papers of 
the Plaintiff they admit that he is acting as an 
employee of the State of New York and as District 
Superintendent and not acting individually. 

I submit the complaint should be dis- 
missed against him individually. I further would 
Uke to point out to the Court that Mr. Johnson 
is in no way required to give anyone a hearing 
regardir.g his recommendations. The Plaintiff 
indicates in his moving papers that a request 
was made to the school board for a hearing, but 
no where does he indicate that he made any re¬ 
quest to the District Superintendent for a hear¬ 
ing. 

Now whether or not the District 
Superintendent grants him the right to a hearing 
is another matter. The law says that he does 
not have to, and as a matter of fact the law 
is doudy as to who has to respond to Mr. Plano's 

or the Plaintiff's request for reasons for 
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termination. When you read the statute it appears 
as though since the District Superintendent made 
the recommendation we suppose that he is the man 
to supply the reasons, and because of the uncer- 
tainty of the language in that statute Mr. Johnson 
signed the letter setting forth the reasons, as 
Mr. B'ker also signed it. 

Iliere is great deal of confusion on 
that statute as to just who is to supply the 
reasons, hut J think since both parties signed 
the letter due process was followed. 

Much has been said this morning, 

Your Honor, about a public statement by a Board 
official member acting as an individual. I 
submit to you, Your Honor, that his statement 
is nothing more than an individual statement and 
is in no way binding upon the Board of Education 
of Westmoreland Central School. That Corporation, 
Board, acted as a corporate hody when it dealt 

with this matter and voted by a majority of five 
to two to terminate him. 

Mr. Walker desired to put something 
in the newspaper, and any Citizen who wants to 
do so can do that. I submit it is not binding 

on this Court, it is simply an opinion expressed 
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by an individual. 


There is no way, Your Honor, that I 
ean see that Hr. Johnson is involved in this 
lnw suit. I don't want to belabor the po int, 

Your Honor, but he is merely acting as a District 
Superintendent and making recommendations which 
have no force and effect unless they are acted 
on by the Board of Sducation affirmatively. 

I also would like to submit to Your 
Honor that the State of New York should be a 
party to this, and further with respect to the 
mot ion for a preliminary injunction and temporary 
restraining order, that affidavits have been pre- 
sented by all defendants indicating the effect 
that such action by this Court will have upon 
the educational process at Westmoreland Central 
School, and all of the affidavits, and there are 
none I might add from our opposltion addressing 
themse1ves to that point, all of our affidavits 
indicate that there will be a tremendous effect 
upon the educational processes if this man is 
permitted to go back to work prior to any com¬ 
plete hearing on the issues, which I might add 
are in dispute, contrary to what Mr. Ashe has 

stated, all of the issues in this complaint are 
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1 

disputed. 

■ 

• 

2 

Thank you, Your Honor. 


3 

THE COURT: Have all the defendants 


\ 

filed opposition affidavits? 


5 

MR. SHOLL: Affidavits, Your Honor, 


6 

but not memorandums of law. 


7 

THE COURT: Have you filed any? 


8 

MR. SHOLL: No, I have not. 


9 

MR. BARNES: We are about to, Your 


10 

Honor. 


] 1 

MR. DE SANTIS: Mr. Ashe has present- 


12 

ed to us a lengthy affidavit or memorandum, Your 


13 

Honor. I wonder if Your Honor would be kind 


M 

enough to afford us sorne riditional time. I have 


IS 

prepared a memorandum and I would like some time 


16 

to submit an additional memorandum. 


17 

MR. SHOLL: I would join that request. 


18 

MR. BARNES: And I. 


19 

THE COURT: How do you feel about 


20 

that, Mr. Ashe? I assume you gave it to him 


21 

this morning? 


22 

MR. ASHE: I have no objections to 


23 

their having time to reply, Your Honor, as long ; 


• 

as T have an opportunity thereafter to reply to 


2.» 

whatever they may submit. 
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THE COURT: llow much time are we 
talking about? Usualxy these TRO's move along 
quickly. I usually have to decide them in ten 
minutes or something. It is up to you people 
if you think you do need time. You do have a 
substantial memorandum that you have given me, 
it seems to be confined to the TRO and prelim- 
inary injunction. 

MR. ASHE: It is addressed to both, 

Your Honor. 

Your Honor, may I have an opportun- 

ity to rebut? 

THE COURT: First I want to get your 
time period on there answering memorandum, how 
much time do you want, Mr. DeSantis? 

MR. DE SANTIS: May I have two weeks, 

Your Honor? 

THE COURT: So you are now handing, 
Mr. Barnes, a brief for whom? 

MR. BARNES: These, Your Honor, are 
memorandums of Mr. DeSantis in opposition to 
the motion for a temporary injunction for Mr. 
DeSantis and myself to dismiss, and on behalf 
of myself for the individual defendants. 

MR. AHSE: In view of the briefs 
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that 1 arn bein 8 handed I would have to change 
n»y position. I would take it, Your Honor, that 
the clefendants have had the same opportunity I 
did to present a brief with respect to these 
matters, the basic issues which were discussed 
today, I would presume that the issues they are 
raising are adequately dealt with in these briefs, 
and what we would be considering in this point in 
time was the question of my reply briefs, not 
briefs in the first instance. 

MR. SHOLL: Your Honor, I have not 
submitted a brief at this stage, and the reason 
being I came into this case later than my co- 
counsel. I have been lead to believe or was 
lead to believe for quite some time after the 
papers were served that the State of New York 
would be defending here, and I have Communica¬ 
tions to that effect, and then I was notified 
at a late date they would not be defending. 
Therefore I had to step in and get and get 
papers out and I did not have an opportunity 
to prepare a brief, and I would like that 
opportunity. 

THE COURT: Well, Mr. Barnes, I 

am not clear on your memorandum. You have 
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you gave me here? 


MR. BARNES: Yes, sir. 

THE COURT: That is in behalf of the 
individual defendants? 

MR. BARNES: Yes, sir. 

THE COURT: And then we have wlth the 
same hacker of your flrm and Michael DeSantis' 
name appears on it. 

MR. BARNES: We are joining in that 
memorandum, Your Honor, to dismiss the complaint. 

THE COURT: So your first memorandum 
is on the temporary restraining order and the 
preliminary injunction? 

MR. BARNES: Yes, sir. 

THE COURT: And your second one i s 

on the motion to dismiss the complaint which was 
filed by whom? 

MR. BARNES: I am filing them now. 

THE COURT: Did allthe defendants 
file motions to dismiss? 

MR. BARNES: Yes. 

THE COURT: And Mr. DeSantis then . 
has his own memorandum? 

MR. DE SANTIS: That's correct. 

THE COURT: On the motion to dismiss? 
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MK. DE SANT[S: Yes, Your donor. 

THE COURT: You also have one in 
which you join with Mr. Barnes? 

MR. DE SANTIS: That's correct. 

1HE COURT: And, Mr. Ashe, are you 
just receiving these now? 

MR. ASHE: Yes, I am, Your Honor, 
just as they had just received mine, and I would 
submit, Your Honor, that what the parties have 
done is provided with -- provided you with briefs 
on the merits, and what we are discussing at this 
point is really reply briefs to the briefs the 
Court lias in its possession, and under those cir- 
cumstances I don't think two weeks would be 
necessary. 

THE COURT: You want to reply to 
their briefs, don't you? 

MR. ASHE: Yes, I do. I would pre- 
Kiime ï do. 1 haven't read them. 

THE COURT: At least the re is three 
of them. Mr. Schol1, are you going to file a 
memorandum? 

MR. SCHOLL: Yes. 

THE COURT: How much time do you 
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hR. SCHOLL: Well, I will stick with 
my co-counsel and ask for two weeks, Your Honor. 

THE COURT: Why don't we have all 
the briefs in in two weeks, including Mr. Ashe's 
reply to theirs. I mean we seem to be getting 
mixed up on so many briefs. 

MR.ASHE: I think two weeks is an 

undue length of time, Your Honor, in view of 
th~ ract that the Court does have basically the 
parties briefs have -- that have now been handed 
to the Court. What we are talking about are re¬ 
plies to those briefs by the specific farties and 
I don't think two weeks is required for that, I 
don't think two weeks is required to answer 
those briefs at this point in time. The parties 
may decide not to file any replies to those briefs, 
there tv that possibility. I don't know, Your 
Honor, I haven't read their briefs. 

THE COURT: Well, what do you recommend? 

MR. ASHc.: I would recommend a week at 

the most. 

THE COURT: I will make it ten days, 
t-hat is, ten days for everybody whether they are 
reply or original briefs. Mr. Scholl's will be 

a new brief so I don't know how you wai t to treat 
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i 

that, I think it will be in the form of a reply 

■ 

• 

anyway, but ten days for all further briefing 


\ 

and replies for the temporary restraining order, 


4 

temporary injunction and also the motion to dis¬ 


F 

O 

miss the complaint which is quite substantial in 


6 

the sense that ordinarily it doesn't have to be 


7 

done as quickly as your motion for the temporary 


8 

restraining order or preliminary injunction. 


9 

File original briefs with the Clerk 


10 

and send me copi.es here in Albany of your briefs. 


: i 

and, Mr. Ashe, I wantod to ask you, because I am 


12 

1 

interested, what about exhaustion of administrative 


13 

remedy? ' The Second Circuit still hasn't given up 


14 

Eisen against Eastman. 


IS 

MR. ASHE: We have discussed that in 


16 

our brief. It is our view it has been overruled 


17 

by subsequent decisions of the Supreme Court. 


IK 

THE COURT: I believe the Second Cir¬ 


19 

cuit a couple of weeks ago reaffirmed, and I think 


20 

Justice Marshall in the Supreme Court pointed up 


21 

the fact that he disagreed with the majority 


22 

ruling on the exhaustion, at least I think there 


23 

is still something that is undecided in that aspect 


• 24 

of it. 


25 

MR. ASHE: Well, I think, Your Honor, 


_ 
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Lhat Russo «and James also go to that issue, and 
those cases are discussed in our brief. 

I would, Your Honor, like the Court's 
permission, to have a brief rebuttal to the argu- 
ments made by the other parties, if I may. 

T think that I have to agree with 
Mr. Scholl that the statute is not clear. I am 
speaking of Section 3031, as to who is required 
to give the reasons. In this particular case the 
District Superintendent and the Supervising Prin¬ 
cipal gave the reasons to the Plaintiff in re¬ 
sponse to his request pursuant to that statute. 
Ihe Board did not give any reasons, or there was 
no way of discerning the Board’s reasons until 
they issued their public statement. 

THii COURT: Has it been decided in 
the New York State Courts as to who should give 
the reasons? It seem to be first with them. 

MR. ASHE: 1 don't think the issue 
has heen raised. 


THE COURT: Has that statute been 


construed? 


MR. ASHE: I don't know offhand 
whether it has or not, Your Honor, but I don't 

recall that that issue -- I do not recall that 
_ 284a _ 
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issue being raised in any Court proceeding. 

Y(iu had raised the question with 
respect to minutes, with respect to the meeting 
of November 2 the meeting entailed nothing more 
than a rnotion to dismiss the Plaintiff and a 
vote. There was no discussion of any kind. If 
I remember correctly I think the meeting isted 
somewhere in the neighborhood of seven minutes, 
so it was a very short meeting. 

I think that the Board in its public 
statement reflects that it discussed the issue 
in executive session. Now there are to the best 
of my knowledge no minutes kept of what goes on 
in an executive session, so that we have no bases 
here for discerning with precision what matters 
were in fact considered by the Board in connec- 
tion with their consideration of Mr. Plano's 
discharge. 

With respect to Mr. DeSantis' refer- 

ence to i it down strikes, it is my understanding 

that there was some disturbance in the school 

district on December 7, which was the last date 

Mr. Plano actually performed any servies. The 

circumstances surrounding that disturbance I am 

not familiar wlth. I am familiar with the fact 
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that they did have some relationship to M r . 
Plano's discharge. Precisely what, I am not 
sure. It is my understanding the -- Mr. Plano 
was not involved in those clisturbances. 

Mach is made of the fact that no 
law authorities — excuse me, no law authorizes 
a Board to provide a hearing, there is no law 
that prohlbits the Board from having a hearing 

and I think that point should also be made to 
the Court. 

We have not challenged the distinc- 
tion between a tenured and probationary teacher, 
we are simply saying, Your Honor, that the 
Courts of this country and expressly the -- 

THE COURT: At least whether it is 
tenured or non-tenured you can't violate consti- 
tutional rights. 

MR. ASHE: That is correct, Your 
Honor, and that tenure and non-tenure has no 
hearing on the case raising the question of the 
constitutionality of the discharge. 

With respect to the State of New York 

being a necessary party, we do not believe that 

it is. The act of a "district superintendent" 

in the context Mr. Johnson functions is a 
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convenience created by the Legislature to ,-rovide 

who *» non (‘inpLy their own 

District superintendent a chance to comply wlth 
the SCatlIt;0ry rec iuirements, and I submit that to 
C, ’ e eXtent that this Superintendent is acting 
wlth relatlonship to .atters pertaining to this 
particular school district that he is acting as 
° niStrlct Superintendent like any other District 
Superintendent, and that for those purposes he is 
the agent for Lhat particular school district. 

THE COLTRT: In several of the school 
teacher cases they did bring In the Attorney 
General and the Commissioner. * 

MR. ASHE. lhat comes in two situations, 
eTther where action of the Commissioner himself is 
being attacked or the Constitutionality of a 
statute is being raised and the Attorney General 

has to he hrought in as a party, and we are not 
dolng that here. 

I think that when you view the 

Statutory scheme and in the logical format that 

teachers when they are hired in this State are 

hired for a probationary te™, and it is expected 

OU the part of teachers and on the part of the 

employers that that teacher „in serre their 
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probationary term and either get tenure or be 
dismissed at the end of the probationary term, 
but I think it can be generally accepted thal 
a teacher is not generally dismissed during the 
probationary term except for some grievious 
reason, and I think this type of pattern was 
referred to when the Court used the language 
and said that a written contract with an ex- 
plicit tenure provision clearly is evidence of 
a formal understanding that supports a teacher's 
claim of entitlement to continued employment 
unless sufficiënt cause is shown. 

THE COURT: These cases are serious 
and delicate and sensitive, no question abo ut 
it, at least that is my inclination when I have 
this type problem. I know there is always a 
fear, and it has been argued to me once they get 
this discharge that they are harmed in getting 
other employment. I had one instance where the 
teacher that was discharged in this same type 
of grievance went on to a better position in 
another school district. 

MR. AHE: Unfortunately that hasn't 
been the case here. 

THE COURT: I hat was just one T know 
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of, maybe it doesn't work out in all instances. 

MR. ASHE : We are prepared to submit 
to the Court affidavits showing that this in- 
dividual has sought employment and that his dis- 
eharge has affected his ability to obtain 
employment. 

X 

I would just like to make one final 
observation, and I have to go back to Mr. Walker. 

I think it is very significant that in this pro- 
ceeding up to this point none of the papers that 
ar>e filed by any of the defendants contain any * 
davits from Mr. Walker, nor do they contain 
any express denial of the allegations of our 
complaint by Mr. Walker. It is a general denial 
by all defendants of all of the allegations, but 
Mr. Walker has not filed any affidavit in this 
proceeding and I think that is significant, and 
I think that that adds some credance to his public 
statement as expressed in our exhibits. 

THE COURT: All right, I think I have 
been here long enough and heard enough argument 
on it because these are problems that need 
research, and of course it is a state of flux 
in some aspects. I will reserve decision and 

y°u have ten days to file all the briefs. 
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of the Board of Education of the Westmoreland 
Central Scliool District, Westmoreland, New 
York, and the BOARD OF EDUCAT3DN OF THE 
WESIMOREIAND CENTRAL SCHOOL DISTRICT 
Westmoreland, New York, 


Defendants. 


APPEARANCES: Of Counsel: 

BEKNARD F. ASHE JAMES R. SANDNER 

Attarney for Plaintiff IWR R. MOSKDWIIY 

80 Wolf Noad 
Albany, New York 12205 

EVANS, SEVERN, BANKERT & PEET ARTOUR F. BAFNS 

Attorneys for Defendants (Baker 
Melie, Acee, Bams, Nowak, 

Plehn, Richards, Ftmeo & Walker 
301 Mayro Building 
Utica, New York 13501 

MICHAEL P. DeSANTIS 
Attorney for Defendant Board of 
Education of the Westmoreland 
Central School District 
709-10 First National Bank Building 
Utica, New York 13501 


291a 



JOHN C. OaiOLL 
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JAMES T. TOLEY, D. J. 


MEMORANDLW-OECISION and ORDER 

Plaintiff was anployed as a probationary English teicher in 
Westmoreland Central School District frcm September 1972 to December 7, 1973, 
when the school board effected the termination of his employment. The 
roasons for his temination-are the central question of this lawsuit, 
althouqh a jurisdictional problan prevents this Oourt frcm pursuing these 
reasons at this time. If must suffice for present purposes to note that 
plaintiff and defendants agree can very little and thus this contxoversy 
is in very large part a factual one. Plaintiff al leges that he was led 
believe by responsible persons that sexual problems among teeragers, in— 
cludinj teenage incidence of veneral disease and teenage pregnancies, were 
becaning serieus probltms in high schools. Moreover, he attended saninars 
oonducted by oounty organizations to better understand these prcblans. 

On Septanber 24, 1973, plaintiff submitted a lesson plan to 
his principal which included a honework assigrment for his English class 
on the subject of "pronarital sex." Frcm this point on the facts are 
greatly disjuted, but plaintiff al leges that this particular assigrment 
dispitased aome parents, his principal and, ultimately, the sctool board, 
resulting in the termination of his erployment. There were ensuirg incidents 
between plaintiff and the school board which included a request by plaintiff 
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fursuant to the New York Education Law § 3031 OfcKlnney 's Consolidated 
Laws, Supp.) for a statenent of the reasons for his termination ard a 
response by plaintiff thereto. The statenent of reasons for the termination 
given by the school board were that plaintiff was "doranding of and un- 
oooperative with the school adninistration . . . show[ing] poor judgment 
in . . . subject for assigment and classroan discussion . . . [and] 
efforts to correct [plaintiff's] deticiencies have been unsucoessful." 
Plaintiff alleges that the board also took into consideration a rumor that 
he was dating a ninth grade girl, thereby tacitly impugning his reputation 
in addition to terminating his enployment. 

As the cases cited in this decision will indicate, the facts of this 
case, unsettled as they are at this point, raise many issues of constitutional 
law. The status and rights of a non-tenured or probationary teacher have 
been the subject of two recent Suprene Court decision [Board of Regents v. 
Ifcth, 400 U.S. 564 (1972); Perry v. Sindennann, 408 U.S. 593 (1972)], as 
veil as the cases cited infra . A trial on these issues if held must care- 
fully develop the facts because they are critical in striking the delicate 
balance between the school board's right to supervise its schools and the 
teacher's right to free speech, academie freedom and due process of lav. 
tyain, the facts of this case are quite unsettled in critical areas and 
their innortance in resloving this dipute cannot be overerphasized. 

Hut now 1 must turn to the narrew question of jurisdiction in this 
case. Plaintiff hrings this action pursuant to Title 42 U.S.C. § 1983 and 
Title 28 U.S.C. §§ 1331 and 1343(3) alleging that he was dianissed from his 
position as an English teaclier in the Westmoreland Central School District, 
Westnoreland, New York, in violation of his rights under the United States 
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Qonstitution. His ccmplaint was filed with this Court on Decenber 21, 1973 
and on Jaruary 14, 1974, plaintiff, by his counsel, filed a motion for a 
tempcrary restraining order and a preliminary injunction which his counsel 
in aocord with the rules of this District Court noticed for return and hear¬ 
ing on January 21, 1974. This motion seeks to enjoin defendants fran taking 
any act ion teminating plaintiff 's i-osition and an express irandatory diroction 
reinstating him as an English teacher. The defendants in three separate 
motions move to dismiss the ocmplaint on the specific grounds (1) the 
ccmplaint "fails to state a cause of action against Defendants upon which 
relief can be granted" and (2) "Plaintiff has failed to exhaust his adninis- 
trative and other remedies." 

lt is my judgment that under the circumstances of this case a speedy 
and effective administrative remedy was and is potentially available to 
plaintiff pursuant to Section 310 of the New York Education Law (McKinney's 
Consol idatod Laws) allcwing the appeal of his termination to the Canmissioner 
of Education. Since plaintiff has not availed himself of this remedy, it 
is my judgment that this Court has no jurisdiction to entertain the suit 
under 42 U.S.C. § 1983 or 28 U.S.C. §§ 1331 and 1343(3). Eisen v. Eastnan, 

421 F. 2d 560 (2d Cir. 1969), eert. den. 400 U.S. 841 (1970). 

In recent years, the necessity for exhausting administrative remedies 
has been limited by a number of Supreme Oourt decision. See Mcfieese v. 

Board of Education, 373 U.S. 668 (1963); Damico v. Califomia, 389 U.S. 

41t (1967); Kinrj v. Smith, 392 U.S. 309, 312 n. 4 (1968); Houjhbon 
v. Slufer, 392 U.S. 639 (1968). The mjor thrust of these acceptions las 
been intorpreted by the Court of Appeals, Second Circuit, "as simply oon- 
donning a vrooden application of the exhaustion doctrine in cases under the 
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Cival Rights Act." Eisen v. Eastman, supra, 421 F. 2d at 567-69. In McNeese 
v. Board of Education, supra, 373 U.S. at 674, the sta torent "it is by no 
means cloar that Illinois law provides petitioner with an administratie 
ronedy sufficiently adequate to preclude prior resort to a f ede ral court 
for pro toet ion of federal rights" scans subject to the logical extrapolation 
that if an admini st otive ranedy is sufficiënt and adequate in providing 
a ronedy such a factor is mportant to consider in determining federal 
jurisdiction. Hcwever, there still ranained a question whether, for 
Practical purposes, these exceptions have not swallowed the exhaustion rule 
thus cffectively eliminating it as a factor in civil rights claims. In 
Gibson v. Berryhill, 411 U.S. 564 (1973), the SupraTe Oourt has again pro- 
nouneed the exhaustion requiranent alive and well in federal law. This 
reaf firmation in Gibson was rather oblique at bes'- because while tde Court 
refustxl to say exhaustion is no long er a prerequisite for jurisdiction, it 
also rofused to require its application under the facts of Gibson. Neverthe- 
lcss, the Court of Appeals, Seoond Circuit, has taken the occasion of Gibson 
to reafi irm its own leading case on this issue, Eisen v. Eastman, supra, 
by saying: "We therefore see no occasion to retreat frem this port ion of 
Eisen ..." Blanton v. State University of New York at Geneseo, F. 

20 _' _* Nos. 73-(1088, 1259), Slip Cp. 347, 359 (2d Cir. Nov. 

19, 1973) . The Supreme Oourt has provided a very recent allusion to the 
exist^ncc' of an administrative exhaustion requiranent in Christian v. New 
York State Dept. of Labor, 42 U.S.L.W. 4181 (January 21, 1974). The Court 
thercin d iscussed the mcrit of seeking prior admini strative re view bef o re 
a federal oourt addresses the claims, such as the eoonaty and efficiency 
of fiderul oourt addresses the claims, such as the ecorary and efficiency 
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of f» tier al aourts, integrity of the administrative agency airi the use of 
their expertise, and possible resolution or simplification of the contro- 
versy. Id., 42 U.S.L.W. 4183; see also United States ex rel. Marrero v. 
vfertlen, Lewisbuig, Pen., 483 F. 2d 656, 659 (3rd Cir. 1973); Negron v. 

Wallace, 436 F. 2d 1139 n. 1 (2d Cir. 1971); Dunham v. Crosby, 435 F. 2d 
1177, 1181 n. 2 (lst Cir. 1970); Hall v. Garson, 430 F. 2d 430, 436 n. 6 
(5th Cir., 1970). 

'ihus, vhile there is no question that there is a requirement to exhaust 
adninistrative remedies, ene question remains wie the r it applies to the 
instant set of facts. Based on two recent cases in the Court of Appeals, 
Second Circuit [Goetz v. Ansell, 477 F. 1042 (1972)], in my judgnent plaintiff 
ha;; f.ulod to exhaust a viable and adequate administrative renedy which 
ther< fore rieprives this Court of jurisdiction in this Section 1383 action. 
Eisen v. Eastnan, supra. 

d.mes and Goetz involved the New York State public school systen 
and »h<; particular administrative procedure eirbodied in § 310 of the New 
Yqtk K<incation Law (McKinney’s Consolidated Laws) which allows decisions 
of l<«ul school boards and officials to be revieweu ty the Oorinissioner of 
Eduoation who may reinstate a teacher. These cases prove helpful wten they 
ore r-ared because § 310 was pursued in James and ignored in Goetz, yet 
the different approaches by the plaintiffs were appioved by the Court of 
Appcals, Second Circuit. 

1 l jTies 30 atpeal was taken to the Ocnmissioner of Education (id., 
at 569-70) prior to the Section 1983 suit. The Court of Appeals approved 
Uii.. pn«xriure and emphasized it would cost plaintiff nothing in terms of 
füs tmii ining right to pursue judicial renedies in the forum of his choice: 
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It is stil 1 the law in this Circuit, however, that 
a CiviJ Rights plaintiff must exhaust adninistrative 
remedies. Eisen v. Eastman, 421 F. 2d 560 (2d. Cir. 

1969), eert. denied 400 U.S. 841 (1970). It hardly 
can be suggested that a plaintiff having followed the 
ccurse laid out by Eisen , was to be bar red henoeforth 
f rem pressing his claims to final judicial review or 
to be deprived of his opportunities to litigate his 
oonstitutional claims in the judicial forun of his 
choice. Id., at 570-71. 

as James and the instant case, in vol ved First Amendment claims 
but, in my judgment, because of the precise nature of the claim, and the 
undisixited facts therein, the Ccurt of Appeals held that no adninistrative 
procedure gave a realistic chance to ranedy the canplaint and concluded 
that a 5) 310 appeal was "certainly or probably futile" withing the meaning 
of Eisen. Goetz v. Ansell, supra, 477 F. 2d at 637 and n. 1. The unic^ueness 
of tl ie claim in Goetz , unlike James or the case at bar, revolved around a 
student's refusal to say the pledge of allegiance. The critical factual 
diffuronce there is that the Ccrmissioner of Education not only had 
pronu 1 ga ted regulations on the condict in dispute, bemg then under leg al 
obligation to apply such as sta ted, but also had very recently heard appeal s 
on Uk- claim and rejected them. 

it Uns appears that § 310 of the N.Y. Education Law is a proper and 
available administrative remedy to exhaust before jurisdictiën may be 
exerciseü prrsuant to § 1983, unless there is sufficiënt indication Dre- 
s ent cd by the plaintiff that due to administrative barriers or previous 
decision or actions, it would be unlikely that relief could be obtained 
on at least seme of the merits of the claim. 

There is little merit in the rumerous arguments presented in behalf 
of plaintiff to avoid § 310; most of them to my mind are dealt with in 
the citations contained herein. However, one particular case cited by 
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plaintiff [Russo v. Central Sch. Dist. No. 1, 469 F. 2d 623 (2d Cir. 1972), 
oert. den. 411 U.S. 932 (1973)J might be a source of confusion and therefore 
deserves further connent-, especially footnotes 5-11 therein (id., at 628-32). 
ftam my reading, consistent with my previous aoiments on James arri Goetz, 
the Court of Appeals, Seoond Circuit, held that Mrs. Russo "did not have any 
state administrative remedies to exhaust" because as in Goetz , there was a 
departmental regulation and a statute on the issue ma kim any relief from 
the ücmnissioner of Education unlikely. See N.y. Education Law §802; Russo 
v. Central Sch. Dist. No. 1, supra, 469 F. 2d at 632 n. 11; Goetz v. Ansell, 
su^ura, 477 F. 2d at 638 n. 6. In other words in Goetz and Risso (which 
involved very similar constitutional claims), the futility to petition 
the Qxmussioner of Education was apparent because to effect change he wou ld 
havo to contravene either his cwn regulation or a state statute. These 
cases mdicate, in my judgment, that it is still necessary to exhaust 
administrative procedures that portend a speedy and effective ronedy and 
revnw of the ciaimed constitutional violations, unless certain or prcbably 
futility can be danons tra ted. 

Moreover, as previously noted, it is clear that each case must be 
adjudgud on its cwn factual situation and merit because the exhaustion 
prerujuisite to § 1983 jurisdiction is not to be applied in an unrealistic 
or woeden fashion. Federal courts are handling the greatest nuirfcer of 
civil rights cases in their history and the growing tendency to make a 
fciderol case cut of questlons that might well be settlod on an adninis- 
trativo le>/el should be darnpened on tlie basis of ccrnon sense. See Negron 
v. Vdilace, aipra, 436 F. 2d at 1139 n. .1 (2d Cir. 1971); MoCray v. Burrell, 
_• ^PP* _f 14 Cr. L. 2184 (D. Md. Oct. 16, 1973; released Nov. 
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21, 1973). Plaintiff essentially seeking reinstatanent to his teaching 
position and contending that his term inat ion was based upon oonsiderations 
that violated his oonstitutional rights, has shnwn no reason why, in 
this scnsitive educational situation, the Ccmnissioner of Education could 
not wigh these serieus assertions and provide this relief if, upon a 
hearing, the Ccmnissioner found this to be so. Plaintiff thereafter will 
still hiave his choice of judicial forums, state and federal, should he be 
dissatisifed with the outoeme or to pursue the balance of his ccrplaint, 
e.g., money damages. James v. Board of Education, supra, 461 F. 2d at 
571. 

Although the case might end at this point, for purposes of as sistaj.ee 
to future administrative or judicial sffort that may be required, I will 
cement upon t>*> other aspects of this case. 

I'irst, an alternative ground in the defendants' motions for dismissing 
the cxMiiplaint was "because the oamplaint fails to state a caase of action 
against Defendants upon which relief may be granted." Aside frun the 
tedmic.il inaccuracy of using the phrase "cause of action" [Fed. R. Civ. 
J'ro. 12(b) (6); see Conley v. Gibson, 355 U.S. 41 (1957); Dioguardi v. 
Durning, 139 F. 2d 774 (2d Cir. 1944)], there are in my opinion, sufficiënt 
alldjat ions in the canplaint to overcane such a motion. In a civil rights 
oamplaint, not only must the allegations be taken as true in terrns of a 
motion to dismiss but they must be afforded special oonsideration because 
of the importance of these principles ir. our democracy. Holmes v. New York 
City Iku. ing Authority, 398 F. 2d 262, 265 (2d Cir. 1968). 

T(k ocjmplaint seans to adequately assert two well reoognizod areas 
protc’ctexl by the Bill of Rights. The principal oamplaint made ty 
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plaintiff is that the assigrment rade to his class involved a sexual subject 
matter that ultimately displeased the school board and, secondly, that serie 
innuendo or rumor was used in the decision of the school board that inpairs 
liis professional reputation. 

With respect to the former allegation, independent research tas tumed 
up nunorous cases wl.ere federal oourts have granted relief when similar fact 
situations were satistactorily established. See Mailloux v. Kiley, 436 F. 

2d ^65 (lst Cir. 1971), affirming 323 F. Supp. 1387 (D. Mass. 1971), affirm- 
ed 448 F. id 1242 (lst Cir. 1971); Dunham v. Crosby, 435 F. 2d 1177 (lst 
Cir. 1970); Ke<ïfe v. Geanakos, 418 F. 2d 359 (lst Cir. 1969); Wehb v. Lake 
Mills School District, 344 F. Supp. 791 (N.D. Iowa, C.D. 1972); Parducci v. 
Rutland, 316 F. Supp. 352 (M.D. Ala., N.D. 1970); see also Healy v. James, 
408 U.S. 169 (1973); Tinker v. Des Meines Sch. Dist., 393 U.S. 503 (1969); 
Sirard v. Hoard of Bducation of Town of Groton, 473 F. 2d 988, 995 (2d Cir. 
1968); uiqiare, Hetrick v. Martin, 480 F. 2d 705 (6th Cir. 1973); Clark 
v. Holmes, 474 F. 2d 928 v 7th Cir. 1972), oert. den. 411 U.S. 972 (1973); 
Disnor v. Stanford Dd. of Education, 440 F. 2d 803, 809 n. 6 (2d C.r. 1971); 
Drown v. fortsmouth School Dist., 451 F. 2d 1106 (lst Cir. 1971). In the 
light oi these cases, it would be exceedingly difficult to characterize the 
acmpJaint as frivolous. The allegation of loss of reputation was discussed 
in Hoard of Regents v. Roth, supra, and Perry v. Sindermann, supra. 

The sfjoond point is that although the plaintiff's motion for injunctive 
reliof is denied for want of jurisdictiën, even had the issue been carried 
into tin merits of the riglit to injunctive relief, the re is case law in the 
Secoul Circuit questionirg its gi ant on sutmission on the papers only with- 
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exit evidentiary hearing that may be necessary in nomral circurnstances. 

See Dofjp v. Franklin National Bank, 461 F. 2d 873, 878-79 (2d Cir. 1972); 

Sonnes Motors, Ine. v. Ford Motor Ccmpany, 429 F. 2d 1197, 1204-06 (2d Cir. 
1972); ccripare The Guardian Ass'n of the N.Y.C. Police Dept., Ine. v. Civil 

Service Cfcmnission of the City of New York,_F. 2d _, _, Dk. No. 

73-2083, Slip. Op. 473, 476-477 (2d Cir. Nov. 21, 1973). Counsel for the 
plaintil'f seoned content to allow decision on the papers alone and there 
was no lequest or desire for an evident iary hearing oonveyed to me during 
ar al argument. The facts of this case are crue i al in the deteminations 
requeoted and must be developed as fully and clearly as possible. 

In eonclusion, I wish to ertphasize that f ede ral courts are and should 
be nluctant to invoive themselves in the operaticns of public schools. 

See Kpp rson v., Arkansas, 393 U.S. 97, 104 (1969); Eisner v. Stamford 
DJ. of liducation, supra, 4^0 F. 2d at 810. This does not mean, however, 
that whore a violation of oonstitutional righis is danonstrated tiet a f ede ral 
ouui t would or should hesitate where federal constitutional rights are violeted 
to nimdy at the appropriate stage such situatiens in public school ackninis- 
trat ion. Tinker v. Des Moines Ind. Cbmmunity Sch. Dist., supra; Hostrcp v. 
Board {)[ Junior College Dist. No. 515, etc., 111. 471 F. 2d 488 (7th Cir. 
1972), eert. den. 411 U.S. 967 (1973). However, the failure to exhaust 
the jv.nlable administrative remedies in this situation and the lack of any 
aonvin ing showing that it would be saiehcw futile to do so, aonpels the 
oiui.i. . d of the ccmplaint for lack of jurisdiction. 

The notions of the de fondants' are granted for the reasons sta tod 
fjerc in ird plaintiff's motion for a temporary restraining order and pre- 




liminary injunction is hereby denied and disnissed. 


It is 
Dattd: 


90 Qrdered. 

Pebruary 15, 1974 
Albany, New York 


/s/ James T. Foley _ 

United States District Judge 
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UNITED STATES DISTRICT ODURT 

R)R THE NORTHERN DISTRICT OF NEW YORK 


FRANCIS C. PIANO, 

Plaintiff, 

-against- 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRTCHT JOHNSON, Individually and as District 
Suf/crintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individuallv and 
as Clerk of the Board of Education of Westrroreland 
Central School District, JOHN ACEE, CYNTHIA RARNS, 
JOHN A. NOWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MTCKEY ROMEO, HOWARD WALKER, as Individuals and as 
Mcinbers of the Board of Education of the Westmore- 
land Central School District, Westmoreland, Nav York, 
and the BOARD OF EDUCATICN OF THE WESTNOREIAND 
CEfTTRAL SCHOOL DISTRICT, Westmoreland, New York, 

De fondants. 


PI JiASE TAKE NOTICE, that pursuant tr Rule 52 (b) of the Federal Rules 
of Civil Procedures, the undersigned will bring the annoxed motion for re- 
oonsideration and amendment of the decision, order and judgment herein on 
for hearing before the Hon James T. Folev, U. S. District Court, Federal 
Post Office Building, City of Albany, Ne*/ York, on the 18th day of March, 
1974, at 10:00 o'clock in the forenoon of that date, or as soon thereafter 
as counsel con be heard. 


Dated: February 28, 1974 BEFNARD F. ASHE 

Attomev for Plaintiff 
Office & P.O. Address 
80 Wolf Rood 
Albany, Ne*/ York 12205 
Tel. No. (518) 459-5400 

James R. Sandner 
Ivor R. Moskowitz 
Of Counsel 
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Civil Action 

No. 73-CV-562 

MOTION TO 
REOONSIDER 




TO: EVANS, SEVEFN, BANKERT & PEET 
Attomeys for Defendants 
Baker, Melie, Acee, Bams, Nowak, 
Plehn, Richards, Romeo and Walker 
Office & P.0. 7\ddress 
301 Mayro Building 
Utica, New York 13501 

MICUAEL P. CE SANTIS 
Attomey for Defendant 
Board of Education of the Westmoreland 
Central School District 
Office & P.0. Address 
709-10 First National Bank Building 
Utica, New York 13501 

JOHN C. SCHOLL 
Attomey for Defendant 
F. Wright Johnson, 

Individually and Officially 
Office & P.0. Address 
408 Leonard Place 
Utica, New York 13502 
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UNITED STATES DISTRICT COUKT 

POR TUK NORHIERN DISTRICT OF NEW YORK 


FRANCIS C. PIjANO, Civil Action 

Plaintiff, No. 73-CV-562 

- against - AFFIDAVIT 

CLTFFORD W. RAKER, Individually and eis Supervising 
Princif»al of Westmoreland Central School District, 

F. WRICJ1T JOHNSON, Individually and eis District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MELIE, Individually eind 
as Clerk of the Board of Education of Westmoreland 
Central School District, JOHN ACEE, CYNTHIA BARNS, 

JOHN A. NCWAK, JAMES G. PLEHN, BARRARA RIQIARDS, 

MICKEY IDMEO, HCWARD WALKER, as Individuals and as 
Mombers of the Boeird of Education of the Westmore- 
land Central School District, Westmoreland, New 
York, and the BOARD CF EDUCATION OF THE WESTMDRE- 
LAND CENTRAL SCI DOL DISTRICT, Westmoreland, New 
York, 


Defendants. 


STATE OF NEW YORK ) 

ss.: 

COUNTY OF ALRANY ) 

IVOR R. MTSKCWITZ, ESQ., of counsel to Bemard F. Ashe, Esq., attnmev 
for plaintiff Francis C. Plano, for his Affidavit does hereby depose and 
say: 

1. That deponent is of counsel to Bemard F. Ashe, Esq., attomey for 
plaintiff, Fremcis C. Plano. 

2. That deponent is oonpletely familiar with all of the facts of this 


case. 



3. That deponent rrakes this affidavit and submits the acocrpeinying 
Mfjrorandum of Leiw in support of plaintiff's motion for reoonsideration and 
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ancncinent pursuant to Rule 52 (b) of the Federal Rules of Civil Procedure 
of this Court's Memorandum Decision, Order and Judgment da tod Februarv 15, 
1974 and entered on February 15, 1974. 

and Judqment [sic] 

4. That a oopy of this Memorandum Decision, Order / was served 
upon the attomey for plaintiff by mail, and received in this office on 
February 19, 1974. 


5. That the Memorandum Decision, Order and Jirigment of this Court 
should be reoonsidered and amended because: 

a) An appeal to the Ccrtnissioner of Education 
is futile because of procedural administrative 
barriers to the resolution of oonflicting allega- 
tions and the presenoe of serious oonstitutional 
issues as to the adequacy of any such administra- 
tive reviev. 

b) An appeal to the Cotrmissioner would be un- 
timely under Cammissioner's Regulation 275.16 and 
foreclosure of court review of what the court admit- 
tedly ooncedes are substantive oonstitutional questions. 

c) No issues of New York State Education Law 
are presented for the Oommissioner's review and 

in light of New York law it is questionable whether 
he would have accepted jurisdiction. 

6. That deponent requests oral argument bef ore this Court on this 
motion. 

7. That deponent prays for such other, further, and different relief 
as to tnis Court shall seem just and proper. 


Swom to before me this 
28th day of February, 1974. 


/s/ Ivor R. Moskowitz 
Ivor R. Moskcwitz 


/s/ Patricia A. Colitsas _ 

Notary Public * 

PATRICIA A. COLITSAS 
Notary Public in the State of New York 
Residing in Albany Countv 
My Conmission Expires March 30, 1974 
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UNITED STATES DISTRICT COUKT 

POR THE NOKIHEFN DISTRICT OF NEW YORK 


FRANCIS C. PLANO, 

Plaintiff, 
vs. 

CLIFPORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRJ.GHT JOHNSCti, Individually and as District 
Superintendent of Schools of Oneida 1 - Madison- 
Herkimer Counties, FRANK R. MELIE, Individually and 
as Clerk of the Board of Education of Westmoreland 
Central School District, JOHN ACEE, CYNTHIA BAFNS, 
JOHN A. NCWAK, JAMES G. PLEHN, BARBARA RICHARDS, 
MICKEY ROMEO, HCWARD WALKER, as IndividuaLs and as 
Mcmbers of the Board of Education of the Westmre- 
land Central School District, Westmoreland, New 
York, and the BOARD OF EDUCATION OF THE WESTMJRE- 
LAND CENTRAL SCHOOL DISTRICT, Wes tnoreland, New 
York, 

Defendants. 



STATE OF NEW YORK) 

OOUNTY OF ONEIDA ) ss.: 
CITY CF L7TICA ) 


MIQIAEL P. DeSANTIS, being duly sworn, does hereby depose and sav: 

1. Ycxir deponent is attomey for the def endants Clifford W. Baker, as 
Suiervising Principal of Westmoreland Central School District, Frank R. 

Molie, as Clerk of the Board of Education of Westmoreland Central School 
District, John Acee, Cynthia Bams, John A. Nowak, James G. Plehn, Barbara 
Richards, Mickey Rcmeo, Hcward Walker, as members of the Board of Education 
of the Westmoreland Central School District, and the Board of Education of 
the Westmoreland Central School District. 

2. Your deponent is fully familiar with all of the matters herein. 


* 

* Civ.il Action 

★ 

* No. 73-CV-562 

* 

* 

* 

★ 

* 

* ANSWERING AFFITAVIT 

★ 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 
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3. Yaur deponent makes this affidavit in oppositian to the affidavit 
and notice of motion heretofore submitted pursuant bo Rule 52 (b) of the 
Federal Rules of Civil Procedure. 

4. Said motion should be denied because 

(a) It is untimely. The Court's decision, order and judgment 
was entered in the Clerk's Office of the United States 
District Court for the Northern District of New York on 
February 15, 1974. The motion papers herein were received 
at deponent's office on March 1, 1974. Section 52 b States 

as follcws: "-upon motion of a party maie not later 

than 10 days af ter entry of Judgment the Court may amend 
its findings or may make additional findinas and mav amend 
the Judgment acoordingly." 

(b) Plaintiff has made no effort to appeal to the Cormissioror of 
Education at any time. Bef ore any oonclusions as set forth 
in Plaintiff's motion papers can be node, the appeal to the 
Ccmnissioner should first be taken. 

(c) Deponent feels that the other points raised have already 
been previously raised and gone into at length. 

WUEREFORE, deponent prays that Plaintiff's motion herein, be denied in 
all respects. 

/s / Michael P. DeSantis _ 

Michael P. DeSantis 

Swom to before me this 6th 
day of March, 1974. 

/s/ Jeanette R.Nawoj _ 

Ccmnissioner of Deeds, Citv of Utica, N.Y. 

Ccrnn. Exp. 12/31/74 
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UNITED STATES DISTRICT GDI TT 

POR THE NOKIIIERN DISTRICT OFIf'J YORK 
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* ANSWERING AFFIDAVIT 

* AND MEMORANDUM 

* 

* Civil Action 

* No. 73-CV-562 

* 

* 

* 

* 

* 

* 

* 

* 

* 

**************************** 

STATE OF NEW YORK ) 

: ss.: 

County of Onoida ) 

ARTHUR F. BARNS, being duly swom, deposes and says: 

1. Your deponent is an attomey at Law and a partner in the firm of 
Evans, Sevem, Bankert & Peet, attomeys for the defendants Baker, Melie, 
Acee, Bams, Nowak, Plehn, Richards, Raneo and Walker, individually, in 
the above-entitled matter. 


FRANCIS C. PLANO, 

Plaintiff, 
vs. 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 
F. WRICHT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK R. MEI JE, Individually 
and as Clerk of the Board of Education of 
Westmoreland Central School District, JCHN ACEE, 
CYNTHIA BARNS, JOHN A. NOWAK, JAMES G. PLEHN, 
BARBARA RICHAPDS, MICKEY ROMEO, HOWARD WALKER, 
as Individuals and as Members of the Board of 
Education of the Westmoreland Central School 
District, Westmoreland, New York, and the BOARD 
OF EDUCATION OF THE WESTMDREIAND CENTRAL SCHOOL 
DISTRICT, Westmoreland, New York, 

Defendants. 


2. Deponent makes this affidavit in oppositie»! bo the Affidavit and 
Notice of Motion submitted by plaintiff pursuant to Rule 52(b) of the 


Federal Rules of Civil Procedure. 



3. 


The Judgment which is the basis of the present mntion was enterod 
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February 15, 1974. The motion papers herein were reoeived in plaintiff 's 
office March 1, 1974. 


4. This motion should be denied because: 

(a) It was rot made within the prescribed period. Rule 52(b) 


States: 


" (b) AMENüMENT. Upon motion of a party made not 
later than 10 days af ter entry of judgment the oourt 
may amend its findings or make additional findings and 
may amend the judgment acoordingly_" (Emfhasis added) . 

Since the Judgment was entered February 15, 1974, the last day for the 

bringing of the motion was February 25, 1974, which was not a Saturday, 

Sunday or legal holiday pursuant to Rule 6(a) of the Federal Rules of Civil 


Procedure. 


The Court cannot enlarge the time requirement of Rule 52(b). See 
Federal Rule of Civil Procedure 6(b). 

The 10-dav period specified in Rule 52 (b) ermnenoes to :run upon date 
of entry and not upon notioe of entry. 5A Moore's Federal Practice , 
§52.11 [11 n. 11. 

(b) Rule 52 (b) is .<ot a proper vehicle for the Plaintiff to 
soek relief by requesting this Ccurt to reverse its Judgment. 

Rule 52(a) States: 

"(a) EFFECT. In all actions tried upon the facts 
without a jury or with an advisory jury, the oourt 
shall find the facts specially and state separately 
its conclusions of law thereon.... Findings of fact 
and conclusions of law are unnecessary on decisions 
of motions under Rules 12 or 56 or any other motion...." 

(EiT^hasis added). 

Rule 52 (b) , as set forth above, States that the Court "mav erend its 
findings or make additional findings." 
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Defendants' motion in the instant case was grénted on the pleadinqs, 
and no findings of fact were required. / 

Plaintiff has presented no new relevant facts which were not previously 
before the Court and is sinply requesting the Court to grant a re-hearinq. 

It is not the function of a motion for amendment of findings to serve as a 
vehicle for a re-hearing. See Minneapo 1 ié-Honeywel 1 Regulator Co. v. Mid- 
westem Instruments, Ine ., D.C.I11.1960y 188 F.Supp. 248, affinrad 298 F.2d 
36. ! 


(c) Plaintiff is not foreclosed frem appealing to the Ccrmissioner 
of Education. As Plaintiff points out at page 7 of his Monorandum of Law 
on this motion, the Carmissioner may excuse late filing for good caase shown. 
Plaintiff very prccptly, af ter his <Jismissal, brought his motions in Federal 
Court. The Federal Court directed that he appeal to the Caimissioner of 
Education. This is certainly "good cause" for the Oormissioner of Educa¬ 
tion to allcw an appeal before him, despi te the fact that the 30-day appeal 
period expirod while Plaintiff's said motions were being resolveè. 


/s/ Arthur F. Bams 
(Arthur F. Bams) 


Subscribed and swom to before me 
this llth day of March, 1974. 


/s/ Margaret J. Calicchia _ 

MARGARET J. CALICCHIA 
Notary Public in the State of New York 
Appointed in Oneida County 
My Cormission Expires Mar. 30, 1974 


r 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OP NEW YORK 


- FRANCIS C. PLANO, 


CLIFFORD W. BAKER, Individually and as 
Supervislng Principal of Westmoreland 
Central School District; F. WRIGHT JOHNSON, 
Individually and as District Superintendent 
of Schools of Oneida 1-Madlson-Herkimer 
Counties; FRANK R. MELIE, Individually and as 
Clerk of the Board of Education of Westrnore- 
land Central School District; JOHN ACEE, 

CYNTHIA BARNS, JOHN A. NOWAK, JAM^S G. PLEHN, 
BARBARA RICHARDS, MICKEY ROMEO, HOWARD 
WALKER, as Indlvlduals and as Members of the 
Board of Education of the Westmoreland Central 
School District, Westmoreland, New York, and 
the BOARD OF EDUCATION OF THE. WESTMORELAND 
CENTRAL SCHOOL DISTRICT, Westmoreland, New York 


73-CV-562 


The following proceedlngs took place 
on the l8th day of March, 197^, at the United 
States District Court, Northern Dxstrict of New 
York, Federal Building, Albany, New York, before 
HON. JAMES T, FOLEY, United States District Judste. 
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APPEARANJES: 

BERNARD P. ASHE, ESQ. 
James R. Sandner, Esq. 
Of Counsel 

Attorney for Plaintiff 

80 Wolf Road 

Albany, New York 12205 


6 

7 

8 

9 


EVANS, SEVERN, BANKERT & PEET 
Arthur P. Barnes, Esq. 

Attorney for Clifford W. Baker, 
Prank R. Melle, John Acee, 

Cynthia Barns, John A. Nowak, 
James G. Plehn, Barbara Rlchards, 
Mlckey Romeo and Howard Walker 
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13 

14 
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16 

17 
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19 
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22 
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24 


MICHAEL P. DeSANTIS,ESQ. 

Attorney for Board of Educatlon of 

the Westmoreland Central School District, et al 


JOHN C. SCHOLL, ESQ. 

Attorney for P. Wright Johnson 
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1 • 

THE COUPT: All right, Mr. Sandner, 

2 

you may speak first. 

3 

MR. SANDNER: Thank you, Your Honor. 

4 

THE COURT: Your motion here la one 

5 

for reconaideration? 

6 

MR. SANDNER: That's correct, Your 

7 

Honor. 

8 

THE COURTï Of my decision? 

9 

MR. SANDNER: Of that portion of 

10 

your decision in which you concluded in your 

11 

judgment that the appeal merhanism urder 

12 

Section 310 of the Education Law for appeal 

13 

to the Commissioner of Education in thi3 case 

14 

should be exhausted prior to coming into Fed- 

15 

eral Court. 

16 

TiIE COURT: My decision is dated 

17 

February 15, 1974. 

18 

MR. SANDNER: That's correct, Your 

19 

Honor. 

20 

THE COURT: And I granted the mot ion 

21 

of the defendant and donled your mction for a 

22 

restralnlng order, temporary restrainlng order. 


prellmlnary lnjunctlon. 

w 

24 

MR. SANDNER: That's correct. 

2 ‘» 

THE COURT: So dld you really thlnk 
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that your motion under Rule 52(b) fit 3 this 
sltuation? 


My experience 13 that applles to 
court trials, Juries, Jury verdiets that are 

returned or court flndlngs made after a hear¬ 
ing or t^lal, and I don # t know lf lt involvec 

or appllea to reconalderatlon, whlch I thlnk 
la Inherent ln the power of the Judge to enter¬ 
tain lf he 30 seea c it. 

MR. SANDWER: Yes, I belleve that I 3 
true, Your Honor, lt does not appear there ls 

another speclflc provlslon under whlch we 


could proceed, and lt ls apparent from your 
judgment that there were flndlngs made thereir. 


partlcularly abou~ inadequacy of remedy. 

THE COURTï Those aren't really 
flndlngs, they are rulings of law. But I am 


golng to entertain your petltion, but lt ls 
pointed out, of course, by Mr. School in hls 


brief, that lt may be un tlmely under the par- 
ticular rule you selected. You had a ten day 


perlod. The date of your notlce of motion 
was thirteen days, ls that correct? 


MR. SANDNER: The motion has been 
made un ?r 5?(b), lt says ten days from date 
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of entry. The decision and order was entered 



on the 15th of February. Fowever, it was not 
received in our office and we had no notice 

of it until February 19th, there being a holi- 
day on Monday, February 18, and we belleve 

that considering the rules, reading them to- 
gether, 6(b) and 6(e) that an additional three 

days for mailing could be accorded in that 
case in order to allow the opportunity for 

filing within ten days. In other words, you 
have a total of 13 days. We belleve equity 

should require that, to be flled within that 
time period. 

THE COURT: I will excuse you and 
I think maybe the Commissloner of Education 

haa the same power to excuse any filing up 
there after 30 days, speciflcally by the 
statute that Controls it. He nas the di 3 - 

cretion there. Your claim i 3 that you are 
barred from going back there for admlnistrative 

remeay because the 30 day period has trans- 
pired? 

MR. SANDNER: That is one of the 
parus of our motion, yes, Your Honor. 

THE COURT: But right in that statute 
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that is why it is in that 3tatute, it glves 
the Commlssioner discretlon to still entertain 

your request for hearing, doesn't it? 

MR. SANDNER: That's correct, Your 

Honor. 

THE COURT: How do we know that he 

won't entertain it until you apply to him for 
a hearing? 

MR. SANDNER: I haven't been able to 
find a case, but I am pretty sure there is a 

case in which this sort of sltuation ha3 come 
to the Commlssioner before. I say my recol- 

lection is that there was such a case. I 

have been practicing before the Commlssioner 
about six and a half years, and to my recol- 
lection there are very, very few cases where 

exercise of discretlon for good cause shown to 
extend the perlod beyond 30 days-- 

THE COURT: At least you ought to 
glvu him the opportunity to so rule, I think. 

MR. SANDNER: Yes, Your Honor. Well, 

all I can say to that is that the rule is 
there and it has been interpreted by some of 
the courts of the State of New York in such 

fashion as to be critical of the Commlssioner 
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mlnd that indicates that there haa been a 


hearing where an opportunity to be heard wa3 

had at aome other place, and then we come to 
him and he reviews what haa already happened 
before. 

In accordance with hia view and the 
fact that he views it as an appellate procesa, 

you are there on the papers and when you do 
come to the calendar for argument, it is an 

oral argument as in an appellate caae, and 

despite repeated requests, particularly from 
myaelf to t.ie Commiasioner on cases I have 

handled there, we have never succeeded in hav- 
ing a hearing, he has never convened or had a 

stenographer present or allowed us to produce 
witneases or take testimony. 

So you come down to the really baaic 
probiems, oft tirues we would have a series of 

reaponding affldavits back and forth with 
questions yet to be resolved, and they are 
resolved by the Commiasioner wten he wrltea 

his decision. However, he dpes not have the 
opportunity to make a declalon baaed on the 

credlbility of the witneaaea, particularly 

where there are polnts or fact3 which are 
_319a_ 
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directly controverted by oppoaing affldavlta. 

Somehow the decialon i3 made, and I quite 
frarkly do rot know how lt ia made. 

THE COURT: Don't the Pederal Courta 
do that? The State courta do lt. The Appel¬ 
late courta, they alwaya revlew recorda and 

make decialona, aee whether there la enough 
before the hearing body or hearing officer to 

Justify the decialon? 

MR. SANDNER: But aince in thia caae 
lt ia very clear there waa no hearing accorded 
to the plaintiff, there waa r.ever a trial l.n 

whic’h the Commiaaloner aitting in an appellate 
capacity may make a revlew of that record, 

there ia no record of that, the record that 
the Commiaaloner looka at would be the papera 

that are preaented on behalf of the plaintiff, 
petltion, any aupporting affldavlta, the 

anawer and the aupporting affldavlta of the 
defendant and any reply or other papera re- 

qulred by the Commisaloner. 

THE COURT: How do you know he won't 
have er.ough before him to make a decialon in 
favor of your cliënt? He may say theae reaaona 

aren't aupported. At leaat he can't be a 
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hypocrite about it, he must look into it. 


doesn't he? 


MH. SANDNER: That possible conse- 
quence has never led hlm to hold a hearing, 

^nd I think that as Your Honor points out in 
your decision, perhaps there are factual issues 

that must be resolved, and we are pointing out 
the forum provided by the Commissloner already 

conceives of some other form of process having 
taken place, he leaves it up to the parties, 

perhaps wlth some guldance from the counsel, 

to submit papers that may resolve the dispute. 

In my Judgment, I have had cases 
there where there were outstanding factual 

issues, and in some fashion the Commissloner 
had resolved them without the benefit of having 
heard witnesses in support of elther the posit- 

ion or in support of the facts asserted. 

THE COURT: Wr s you ever successful 
in any of the cases you had before the Commls- 
sioner? 


MR. SANDNER: Dld he ever rule in 


our favor? 


THE COURT: Yes. 


MR. SANDNER: I am happy to say that 
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I am qulte successful there. 

THE COURT: Ha3 he? 


11 


MR. SANDNER: Yes, Your Honor.. 

THE COURT: That shows he lsn't com- 


pletely blased. 


MR. SANDNER: The cases we usually 
take to the Commlssioner are ones llmited to 

matters that are pecullarly withln hls admln- 
lstratlve competence, natnely Issues that can 
only be declded by the Commlssloner, or ques- 

tlons that deal ln part withln InterpretatIon 
of state statute. We also have gone to the 
state court on that kind of a questlon, also, 

and we have a rlght to go elther place, but 
we usually limit lt to those two lnstances. 

We do not usually brlng questlons that involved 
ln any way constltutlonal Issues. 

THE COURT: Well, you brought the 

Fordham case ln thls court here? 


Honor. 


MR. SANDi’ER: That's correct, Your 


THE COURT: I dlsmlssed lt on the 


grounds of admlnlstratlve remedy should be 
exhausted, and the Court of Appeals agreed 


MR. SANDNER: Yes, Your Honor. 
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THE COURT: And not that I want to 
boast about that affirmance, because they re- 
varse me too at tlmes, but lt wa 3 declded 

February 20, 197^, and in there they point up 
the value of havlng this type of admlniatratlve 

hearing, because the case we have here was 

the composition on pre-marltal sex and was an 
English instructor, and at least you have the 
expertise of the Commissioner to revlew lt, 

he knows a lot more about those things than I 
do, whether you should teach pre-marltal sex 

in sophomore or senior, maybe you should teach 
it in sixth grade, but I have no knowledge of 

lt. 

You are claiming lnfrlngement of a 
constltutional rlght. There defense is golng 

to be there are other rea3ons. First I thlnk 

the CommJssloner should look at those other 
reasons to see if they are supportable, if 
they are not, they may say to relnstate this 

teacher. 

MR. SANDNER: Well, Your Honor, I 
understand what Your Honor is saying, however, 

I thlnk the James declslon, lt may be the Com- | 
mlasloner is the admlnlstratlve offlcer that 
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can speak ln that capacity ln what he feels is 

Rood for the schools or not, a3 he did in the 
James case, he said that lt is not, sort of 

instructing the school board and the teacher 
in that regard, and as a result of that he put 

on hls other hat or turned his hat around so 
he was making the decislon as the Judge, he 
relied on his admlnistrative consideration of 

the matter to say "Well, no constltutional 
right3 were abridged." 

THE COURT: But isn't that the best 
example you have that he treated constitution- 
al rights and considered them, thought about 

them? 

MR, SANDNER: The history of the 
case I think to my mind teaches that ultimately 

the proper forum, namely, I believe, Pederal 
court, would have to solve the very issue of 

the constltutional question. I think the 
Commlssioner in that case lnitially avoided it, 

and I think that is what the Court of Appeals 
said when it, in fact, overruled hls decision 

and came up wlth a different result. 

THE COURT: It went to a Federal 

Judge first, and he dismissed it without any 
324a 
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hearing. 

MR. SANDNER: Yes, he took the po- 
sition lt was res Judlcata. 

THE COURT: But anyway there was a 
case ln Mr. Scholl'3 brief, I thlnk we should 
3tate lt for the record, lt shows the Court 

of Appeals of New York, and I keep insistlng, 

I am going to keep Insistlng that these cases 
belong ln tny Judgment ln the State courts, but 

of course you have your cholce here and we 
can't close the doors on you, but the case ls 

Matter of Board of Educatlon of New York 
against Allen, 6 NY (2d) 127, 19*9. The 

court there upheld the Commissioner's order to 
relnstate several teachers who were dlsmissed I 

because they would not answer questions about I 
other teachers havlng Communist-- that must 

have Involved, I am sure, some constltutlonal 
questions, and also the Commissioner of the 
State of New York takea an oath under the 
public offlcers law to uphold the United States! 
Constitution as well as the New York State j' 
Constltution. 

MR. SANDNER: Yes, Your Honor. I 
have not read that case recently, but I am 
325a 

U.t. COURT *«PO*TEWS f 

FEOERAl BUILOINC 











I 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


pretty 3ure that there were a series of cases 
in which the Commissioner did what he dld be- 

cause of the refusal to answer questions. It 
came out of New York City, as I recall it, and 

I believe one or more of those cases were 
appealed to the Supreme Court and subsequently 

overruled, and the teachers have gone back to 
the Commissioner and been denied redress on 
the grounds that they should have pursued the 

remedy at that time, they shouldn't let it lie. 

I don't know if that is this case, is earller 
or later, my recollection is one of those 

cases was overruled subsequent to 1959, but I 
Just can't recall it at the moment. 

In any event, the Court of Appeal 3 
may sustain the Commissioner, and in fact 

most of the cases that have gone that far, they 
have clearly indicated the Commissioner of 

Education, the statute under which he operates, 
really put3 him as a power apart, his decisions 

in fact under the statute are non-reviewable. 

The Court of Appeals, however, have undertaken 
to allow reviews to a limited extent, but only 

where the Commissioner's decision can be 

found to be purely arbltrary, a higher Standard 
_ 326a 
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of test than arbitrary and capricious test 

that i3 usually applled to adminl 3 trative 
agencies. The substantial evidence question 

never comes into play because there is no 
record. You mentioned the Casella declslon, 

because of the difficulty in reviewing a de- 
cision of the Board of Education in terminating 
a tenured employee, we draw the same analogy 

to it. 

THE COURT: Whai, decision was that? 
Was that the one Judge Henderson wrote? 

MR. SANDNER: Yes, Your Honor. 

THE COURT: I read that again last 
night, that indicates to me that that three- 

Judge court said o.k., these administrative 
hearings are all right, they endorse them 

practlcally, but they said you have to have 
some additional safeguards, you have to have 

decisions based upon the evidence elicited be- 
fore the hearing panel and the board to set 

forth the reasons. It is only those two de¬ 
ments that made it unconstitutional, that was 

the Casella case against the Board of Educa¬ 
tion, Civil 1973-187. I don't know if there 

is a date on it. 
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MR. SANDNER: Yes, it was decided 

Februar, 19, 1974. 

THE COURT: You are familiar with 
that case, aren't you? 

MR, SANDNER: Yes, I argued the case. 
THE COURT: Did the Attorney General 
take any appeal ln lt? 

MR. SANDNER: Not to my knowledge. 

THE COURT: My understandlng ls they 
are golng to conform and try to meet these 

conditlons that the three Judges set down. 

MR. SANDNER: There have been regu- 
latlons adopted by the Commlssloner and the 
Board of Regent 3 , and currently ln lltig .tion 

on that questlon. The only reason we alluded 
to that declslon, Your Honor, I thlnk an anal- 

II 

ogy can be drawn between what the court in 
that case sald about the difficulty ln revlew- 

lng a declslon by the Board of Education ln 
termlnatlng or otherwise penallzlng a tenured 
school teacher than the difflcultles of re- 
vlewlng. 

THE COURT: You have a non-tenured? 

MR. SANDNER: Yes. 

THE COURT: There ls a dlstlnction 
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there in the Perry case. 


MR. SANDNER: Yes, Your Honor, but * 
the analogy I would like to draw is between 

the difficulty of reviewing in that situatlon 
and the difficulty of review which is inherent 

in a review from a Commissioner's dedsion. 

As I have already indicated, there is no hear¬ 
ing, there is no transcript, the record in 
the case for review, a dedsion by the Comrnis- 
sioner of Education typlcally in this state 
is the Article 78 petition filed by an aggriev- 

ed party, and any response thereto, and oft 
times the Commissioner wlll file a return con- 

stituting nothing more than the pleadings and 
affidavits that were before him below, but it 

is very difficult to review his mental process 

and the basis for his decisions on a record 


in any other forum, either in the state courts 
or in the Federal courts, so that we submit tha| 

to review a dedsion in this case -- 

THE COURTs You argue that for that 
reason everything should come into the Federal 
courts for the trial denovo? 

MR, SANDNER: Not necessarily, Your 

Honor, it would depend on the drcumstances. 
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aeparately, you take your restraining order in 
order to reserve the status quo until the pre- 

liminary injunction. I told Mr. Ashe this 

case belonged up in Utica or Westmoreland, 
there was a motion day up there, but I took it 
here today. It has proven today how inconven- 

ient it is. We had a snow storm in Syracuse 
and Utica and these lawyers couldn't get here 
today. 

If we have wltnesses, we would have 

to bring them from Utica to Albany, that is 
one consequence of bringing the motion in the 

place where it should be, and it is neither 
here nor there, but it has to be met. 


15 

16 

17 
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24 


MR. SANDNER: Yes, Your Honor, Just 
one other point. 

THE COURT: The one I have from Sy¬ 
racuse is another school teachers case, but 

that is before me because Judge Port i3 dis- 
qualified, he is a Trustee of the university. 

MR. SANDNER: There is one other 
point, Your Honor, if I may, and that is again 

alluding to the difficulty of reviewing the 
Commissioner's decision. It seems to us that 

in that revlew it would be almost necessary to 
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have a trial denovo to litigate or at lea 3 t 

argue the whole i33ue of. the constitutlonal 
concepts of any fact3 that can be establi3hed. 

I think that is exactly what happened in the 
James case. The Commlssioner made one decis- 

ion and I think the court totally disregarded 
that and started afreah from the pleadings 

and poature of the case as it came to the 
Second Circuit, so the ultimate resolution of 

the constitutional question has to be by higher 
authority, and the most approprlate forum we 

would like to see handle it is the Pederal 
court, it would save a lot of time because 
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once those issues are resolved,that is the 
end of the case. 

THE COURT: Well, I am firm in my 
belief and I have written it another of times 
that administrative remedies have to be ex- 

hausted. This might be the type of case that 

should go to the Court of Appeals, Second 
Circuit. The district Judges ought to know 
are we going to review all these type cases 
before the administrative procedures are ex- 
hausted, because it seems we are gointr to have 

people and problems and teachers with nothlng 
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in between, there are going to come to Federal 
Judges. We have no answer to everything t.hat 

is wrong in life, these things I think should 

be clarlfied by the Court of Appeals, Second 
Circuit. 

I am eager to get rulings of that 
kind. The Court of Appeal 3 , Second Circuit, 
emphasized in the last case that they haven't 

retreated from Ei 3 en versus Eastman. The 

Supretne Court in the Gibson case, I guess it 
is, they said that in certain in 3 tances ex- 

haustion should be required, and I think this 
i 3 the partlcular field, if any, that needs 

exhaustion, looking over, screening by admln- 
istrative bodies trained in teaching, they are 

a wonderful group, the teaching group, the 
Commlssloner has a staff, those people are at 
it everyday, the courts of New York under 

Ar:iele 78 , and they are right up the Street 
here, I know most of them and they screen these 

school teacher things and have been ever since 
I was a lawyer, ever since I have been a 
Judge, but I think that if you are going to 
insist on coming here, that we should get 

3ome rulings from upstairs. 
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MR. SANDNER: Yes, Your Honor. 

THE COURT: Do you lawyers want to 
say anything? You can state your positlon. 

I wish you would do it briefly. I did review 
it, I know lt is ar important case, it is im¬ 
portant to this plaintiff, it is important to 

the community up there, but I have reviewed it 
and I am sure you can teil from my indication 
that I am inclined to deny this motion to re- 

consider. If you want to 3tate your positlon 
briefly, something I haven't covered, you can 

do lt. 

Mr. DeSantis? 

MR, DeSAIfTIS: You have covered the 
elements, Your Honor, the time element3, and 

I have raised this point in my brief. The 
only other point that I can raise which also 
I feel was covered, the regulation pertaining 
to appeals to the Commissioner certainly allow 
the Commissioner to extend thi3 time to appeal, 
there is no question about that, and I have 

one case that I have been able to find in the 
brief time 1 have studied this. Matter of 

Feinberg, which is a decision of the Commis¬ 
sioner where they were given time beyond the 
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thirty day3. 


2 

The important thing is no one i3 


3 

going to know what the good cau3e Is until the 


4 

appeal i3 actually filed with the Ccmmi33ion, 


5 

because it is then that he decidea. Even in 


6 

cases vihere the Commiasloner has -- cases that 


7 

were years old when the notice of appeal was 


8 

filed to a Comrnissioner, cases that were many. 


9 

many months old, in fact the Comrnissioner went 


10 

lnto the merits of these cases and discussed 


11 

the entire factual situation and made a decia- 


12 

ion even on that, and then later said that 


13 

laches are involved because too much time was 

I 

I 

14 

taken to appeal, but the Comrnissioner did in 

1 

1 

15 

many of the cases that I have found, he did 


16 

make a finding as to the facts of the case. 


17 

In any event, for good cause shown 


18 

the statute States that the Comrnissioner can 


19 

hear the appeal. Of course, you are not going 


20 

to know it until they -- we are entitled to 


21 

know this. 


22 

One other point on this question of 


23 

difficulty of review that the plaintiff ment- 



ions here, these rules of the Commission pro- 


23 

vide the most beautiful pattern or record for 

! 

1 
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revlew in the world. It aays that alJ. evi- 
dentiary material shall be presented by affi- 
davit or by exhibita. The party appealing to 

the Commissloner can submit any and all papers, 
any and all affidavita, any and all exhibita, 

he could present a book bigger than Gone With 
the Wind to go up to the Commisaioner to de- 
termine the case. Talk about a record, it 

really ia an opportunity for a plalntlff to 
make whatever record he wants. He can submit 

all of these papers to the Commissioner, and 
of course we have to answer them, but insofar 

as a record ia concerned, I am aure that they 
are entitled to make aa fine a record aa they 

wlsh for the Commissioner to look at. 

I believe that covers it. 

THE COURTj All right. Mr. Barnes? 
MR. BARNES: I would like to empha- 
8ize two points in my memorandum, Your Honor. 

Number one, it ia untimely. Number two, it 
ia not the proper vehicle, thia ia not a 

proper vehicle in thia situation. 

MR. SCHOLL: Your Honor, in view of 

your remarks, I will limit mine to Just the 
fact that I Join in the argumenta that have 
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been made by co-counsel. 

THE COURT: All right. I do want 


to state as a matter of interest, in this 
morning's Times Union, Albany Times Union of 

this date, we get the Rensselaer County edition, 
I live across the river, there is a big write- 

up there of a nurse-school teacher, they had 
some problems a year or two back with teaching 

sex, different things along the line they 
teach young 3tudents, and now have a nurse 

teacher who is teaching these things. One of 
them is the subject of part of the composition 

here, and it seems to have worked things out jj 

and she is teaching it to the Juniors and 
seniors, I don't know about the sophomores, 

but that is what the art iele say 3 . It shows 

the responsive attitude, I think, throughout 
the school system, that they are goirg to try 

to correct and change and we all learn as we 
go along. 

I never really agreed with thelr 
ruling of my frlend Judge Feinberg, knowlng 
the record is going to get there, the Goetz 

case. He already made hls mind up, but the 


courts and Judges changed their minds Trom 
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case to case, particularly the Supreme Court, 

so I think that a Commissioner might, too, but 
I deny the motton for a reconsideration. I 
do entertain it, it seems it is very question- 

able as to whether it is a proper type motton, 
and, Mr. Sandner, I made this decision quickly 

because I know you want to file your notice 
of appeal today. This is your last day as I 
understand it. 

MR. SaNDNER: That's correct. I 
appreciate that. 

THE COURTï You may have an order 

of some type to file before you file your 
notice of appeal. The Clerk's office will be 


open here. 


MR. SANDNER: All right, Your Honor. 
THE COURT: Do you want to draw an 

order? I think you should. 

MR. SANDNER: Shall I draw the order? 

THE COURT: Well, I don't know, 
these lawyers are from out of town, maybe you 

can dlctate it to somebody here. 

MR. SANDNER: All right, thank you. 


Your Honor. 


THE COURT: I did state the reasons 
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fully in my oplnlon. I read that again. In 

my Judgment, admini3trative remedies should 
be exhausted, particularly in this type of a 

case, and I couldn't set it forth any more 
in detail than I did in the opinion. 

All right. 

* * * 


This is to certify that the fore- 
going record is a true and accurate transcript 

of the proceedings had at the time and place 
noted in the heading hereof. 


"77 ) • . 

/ c C <_ 


/ . /? t ^ 

'Official Court Heporter 
United States District Court 
Northern District of New York 
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UNITED STATES DISTRICT GOUKT FOR 
THE NOKIHERN DISTRICT CF NEW YORK 


FRANCIS S. PLANO, 


Plaintiff, 


-against- 

CLIFFORD W. BAKER, Individually and as Super- 
vising Principal of Westmoreland Central School 
District, F. WRIGHT JOHNSON, Irxiividually and as 
District Superintendent of Schools of Cneida 1- 
Madison-Herkimer Counties, FRANK R. MEDIE, 
Individually and as Clerk of the Board of Educa- 
ticn of Westmoreland Central School District, 
JOHN ACEE, CYNTHIA BARNS, JOHN A. NOWAK, JAMES 
G. PLEHN, BARBARA RICHARDS, MICKEY ROMEO, 

HCfofoRD WAIKER, as Individuals and as Manbers of 
the Board of Education of the Westmoreland 
Central School District, Westmoreland, New York, 
and the BOARD CF EDUCATICN CF THE WESTMOKEIAND 
CETTRAL SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 


Civil Action 
No. 73-CV-562 


ORDER DENYING MOTICN 
FOR REOONSIDERATICN 
AND AMEEDMEUT OF 
DECISICN, ORDER AND 
JUDGME2JT 


Plaintiff having made a motion for reccnsideration pursuant to Rule 
52 (b) of the Federal Rules of Civil Procedure and amendment of the Decision, 
Order and Judgment herein entered on the 15th day of February, 1974 and 
upon hearing argunent by counsel for plaintiff and oounsel for all defen¬ 
dants, and due oansideration having been had i^on said motion, it is 

ORDERED, that plaintiff's motion for reconsideration and amendnent of 
the Decision, Order and Judgment herein be denied. 


Dated: March 18, 1974 

Albany, New York /s/ JAMES T. fnr.Fy 

James T. Foley 
Chief Jbdge 


ENTER: 
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UNITED STATES DISTRICT COUKT 
NORTHERN DISTRICT CF NEW YORK 


FRANCIS C. PLANO, 


Plaintiff, 


-against- 

CLIFFORD W. RAKEIR, Individually eind as Super- 
vising Principal of Westmoreland Central School 
District, F. WRIGHT JQHNSCN, Lridividually and 
as District Superintendent of Schools of Oneida 
1-Madison-Herkimer Counties, FRANK R. MEILIE, 
Individually and as Clerk of the Board of Edu- 
cation of Westmoreland Central School District, 
JOHN ACEE, CYNTHIA BARNS, JOHN A. NOWAK, JAMES 
G. PLEHN, RARBARA RICHARDS, MICKEY RCMED, 

HCWARD WALKER, as Individuals and as Mambers of 
che Board of Education of the Westrroreland 
Central School District, Westmoreland, New York, 
and the BOARD OF EDUCATTCN CF THE WESTMDKEIAND 
CH/TIAL SCHOOL DISTRICT, Westmoreland, New York, 

Defendants. 


NOTICE CF APPEAL 
Civil Action 
73-CV-562 


NOTICE IS HEREBY GIVEN that FRANCIS C. PIANO, plaintiff above named, 
hereby appeals to the United States Court of Appeals for the Seoond Circuit 
fram the Order and Judgment of Chief Judge James T. Foley, denyinj plain- 
tiff s motion for a Temporary Restraining Order and Preliminary Injunction, 
and dianissing plaintiff's ccrrplaint for lack of jurisdicticn entered in 
this action on the 15th day of February, 1974, and from the order entered 
on March 18, 1974 denying plaintiff's motion for reaonsideration and amend- 
ment of said decision, order and judgment. 


Dated: March 18, 1974. 


BERNAPD F. ASHE 
Attomey for Plaintiff 
80 Wblf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 
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ymjr i*aronts and grandparer.ts and evalualion of wes's life 

Living uith the Older (ioiieratinn is ore of the most pnpu- 
!ar units, according to Mrs. Purdy who says studenLs have 
conic hark to hc with rcports of positivo results that mine 
frotn grasping tho roncepts 

"I know it sounds cnrny, but somr kuis have come to me 
saying that somelhing th»y tricd out rrally hc!|ed thc-ni un- 
derstand and communicate with thcir paronts botter,” she 
said 

And although she does nnt prepare lessuns or deal direetly 
with siuh issusps as abortion and birth rontrol, she vuil an 
sv\ri any student question "the best vvay I know how Sonic- 
tunes 1 don't have a defmite answer and will teil Ihem so ” 

The biggosl preblem thus far seems to be getting the 
students to open up more in elass. "We want thoin to learii to 
:u. ept the opinions of otliers and nnt to be afr.nd to express 
Iheir ovvn " This lesson, she strossed, is an additional benefit 
lh.it ran b<' rirrivul from the rourse beraiise to her "the elass 
i> a ime'oeosin of the world " 

\ sampling of siudi ut rearlion to the elass ronfirnird Mrs 
Piirdy's i nlliiisi.i'in and a visit to the elass revealed tliouglit 
lui student rearlion to queslions posed by her and a liiui strip 
t!ia! payed tniich attrntion to the 'torentv ping of male and 
I’ iii. i l<de'. 

And that‘s piobably im aeeider! Su.san Purdv sees her job 
3v a vvay ot lulping young people cxp’ore themselves and to 
use the infoimation she imparts to help make ’heir ov n opi- 


I rail oiilv hring ihein the eit'iro n 1 ’;,. of p..ints of view 
Hut tliry mu i n..ik<* these important deiiMniis for tram- 
selves " 


TIMES-UNION Albany, Mondav, March 1«.1974 
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